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Oregon Government Ethics Law Reform
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I. Introduction


In 2005, the Oregon Law Commission (Commission) agreed to complete a law reform project different in nature from any the Commission had completed since forming in 1997.
 The Commission, a law reform organization funded by both the state of Oregon and Willamette University, agreed to review and recommend changes to Oregon’s government ethics laws.
 Like on the national level, ethics laws for public officials and lobbyists had been a complex and sometimes scandalous topic in Oregon. Several attempts to rewrite the ethics laws failed in the Oregon Legislative Assembly and in 2003 Governor Theodore Kulongoski vetoed legislation that did pass.
 The Commission never before pursued a topic surrounded by such controversy and interest from both legislators and the public. Instead, the Commission had focused on improving areas of law that, while important to many different groups and the state as a whole, did not typically generate headlines or result in extensive legislative debate.
 Nevertheless, the Commission accepted the request with the goal of developing formal recommendations for the 2007 legislative session. This Article explores the Commission’s efforts, the changes to ethics laws that ultimately emerged from the legislature, and unresolved issues created by the changes.           

After lengthy research, debate and drafting efforts,
 the Commission produced ten separate bills on ethics reform for the 2007 legislature’s consideration.
 Rather than approving the Commission’s bills as introduced, however, the legislature chose to combine proposals from the Commission’s bills with other ideas. The legislature used two bills, Senate Bill 10 (SB 10)
 and House Bill 2595 (HB 2595),
 as its vehicles for ethics reform. The legislature passed those bills and Governor Kulongoski signed them into law.
 While the bills incorporated many of the proposals suggested in the Commission’s bills, SB 10 and HB 2595 differed from the Commission’s bills in several areas, as legislators substituted their own ideas in places or opted for language taken from another state’s ethics laws. Therefore, the ethics reform package that emerged from the 2007 session was the product of legislative compromise, reflecting both Commission proposals as well as proposals from outside the Commission. This Article assesses the overall effort to overhaul Oregon’s ethics laws by detailing the changes made during the 2007 session, discussing those areas that need further improvement or clarification and noting the challenges, both in and out of court, that the new laws face.

Following this introduction, Part II of this Article provides background on Oregon’s ethics laws and the comprehensive process that the Commission undertook in recommending reforms. Part III details the major areas of ethics laws that the Commission’s recommendations addressed and describes how the legislature ultimately chose to address those areas through SB 10 and HB 2595. Part IV analyzes areas of the new ethics laws that could benefit from further legislation or state agency rulemaking to resolve ambiguities, correct mistakes and address issues likely to arise as public officials adjust to the new laws. Part V analyzes arguments that parts of the new laws violate the Oregon Constitution. Finally, Part VI concludes by measuring the overall success of the Commission’s participation in the arduous and oftentimes politically sensitive task of rewriting Oregon’s ethics laws.
II. Background of the Government Ethics Law Reform Project
Oregon state statutes provide some of the broadest government ethics laws in the country, regulating all state and local elected and appointed government officials, government employees, officers and volunteers and place enforcement authority for these laws under one state agency: the Oregon Government Ethics Commission (Ethics Commission).
 Oregon, like many states, enacted its first ethics laws in the wake of the Watergate scandal, which came to light in 1972; by an initiative of the voters in 1974, Oregon adopted its code of ethics.
 Before Watergate, most public bodies throughout the U.S. were without specific laws prohibiting public officials from using their position or office for personal gain. In addition, until Watergate, there were few government agencies (e.g., ethics commissions) set up to monitor and punish unethical government actions.
 Instead, states relied on honest service requirements in constitutions, charters and other documents and on criminal bribery statutes to keep government officials ethical.

While Oregon was at the forefront of government ethics regulation in the 1970s, neither Oregon’s substantive government ethics laws nor the structures, responsibilities and processes of the Ethics Commission had been reviewed and revised comprehensively since the voters initiative in 1974. There had been amendments to the laws over the years, but there had not been a concerted effort to update, evaluate and improve the entire area of law for over thirty years.

In November 2003, after vetoing Oregon House Bill 3328 (HB 3328), a bill with many government ethics law changes, Governor Theodore Kulongoski requested that the Commission “review Oregon’s government ethics laws in ORS Chapter 244” (the Code of Ethics) and “prepare a comprehensive revision for recommendation to the next regular legislative session.”
 Governor Kulongoski wrote in his veto letter that HB 3328 was confusing and inconsistent, and while he agreed legislative reform was necessary, HB 3328 was not acceptable. 

The Commission accepted the charge with certain conditions, notably that it complete its work for the 2007 legislative session, not the 2005 session, and that it receive additional funding to complete the project. During the interim between the 2003 and 2005 sessions, the Commission directed its staff to research and prepare a detailed report about states’ major substantive government ethics issues.  The Commission assigned the report so that it would be available to the Commission and a future Commission work group if the conditions for taking the project were later met. Staff presented the report to the Commission on January 18, 2005.
 During the 2005 legislative session, based upon continuing concerns about government ethics issues and increased media attention, the Oregon Legislative Assembly designated additional funding to the Commission for the specific purpose of preparing recommended government ethics legislation. The appropriation called for the Commission to also consider related issues involving lobbyist regulations, use of campaign finance contributions and funding the administration of Oregon’s government ethics laws.

When they found the Commission’s conditions were met, Commission Chair Lane Shetterly and Oregon Law Commissioner Attorney General Hardy Myers announced the appointment of members and advisors to a Commission Government Ethics Work Group (Work Group) shortly after the 2005 legislative session ended. Attorney General Myers chaired the Work Group. Work Group members provided expertise from all levels of government as well as the legal and business community.
 In addition, the Commission appointed advisors with specific expertise in government ethics.

The first Work Group meeting was held on November 22, 2005. At this meeting, the Work Group decided it would split into two sub-work groups, one focused on ethical standards required of public officials and lobbyists, and the other focused on the duties and processes of the Ethics Commission.
 Over the next year, the work groups held public meetings to review Oregon’s government ethics laws and hear public testimony. This effort ultimately produced the reform proposals that the Commission forwarded to the Legislature.
 The next Part reviews the major areas of ethics reform addressed in the proposals and the legislature’s treatment of the issues.
III. Highlights of the 2007 Government Ethics Law Reform
A. Funding the Ethics Commission 

During the course of the Commission’s government ethics review, all agreed that the Ethics Commission was operating with inadequate funding and had been for several biennia.
 Goals of the Work Group regarding funding were generally twofold: 1) to provide adequate funding and 2) to keep the Ethics Commission’s budget insulated from politicization and the legislature’s reach as much as possible. In the end, the legislature significantly advanced the first goal by approving an appropriation of about $1.7 million (mostly from the state General Fund) for the 2007-2009 biennium, a 60% increase over the prior appropriation.

The continued dependence on General Fund dollars makes the Ethics Commission’s budget still vulnerable to politicization. This dependence, however, will diminish somewhat beginning in the 2009-2011 biennium because state and local government bodies will fund the Ethics Commission by assessment.
 SB 10 calls for the Commission to determine its expenses and the percentage of those expenses to assess to state and local government bodies.
The state bodies will be charged based on their number of full time equivalent (FTE) employees; the state bodies will likely continue to tap state General Fund dollars to pay their assessment.
 Local government bodies, however, will pay their assessments as part of their annual municipal audit filing fee, which is based on the government entity’s total expenditures.
 The final amounts that will be assessed on local government bodies remains uncertain.

B. Consistent and Increased Reporting

A guiding principle of the Work Group’s recommendations was consistency and increased public access to reports filed with the Ethics Commission. The Work Group learned of the numerous problems in existing ethics reporting laws. Some of the required information was confusing for reporters and of little use to the public. Worse yet, the Commission has not had the resources or authority to verify or investigate filed reports. All reports filed with the Ethics Commission are public records, 
 but the reports have not been easily accessible. 
In addition, lobbyists and public officials disclosed a great deal of information, but the information often was disclosed months after actions took place. The group learned that due dates of reports and expense statement disclosures varied based on whether lobbyists were contract lobbyists, part of a lobbying firm or employees of an entity paying for the lobbying. The law required more frequent reporting by individual lobbyists, but these reports did not reflect the true picture of expenditures. Most lobbyists simply reported no expenses because the entity hiring the lobbyist would reimburse the lobbyist and report the expenditure later. The “real” expenditures typically were reported only once a year in the entity report.
With the passage of SB 10 came several improvements to the reporting laws in the 2007 legislation, including: 1) requiring both lobbyists and entities employing lobbyists to file quarterly expenditure reports;
 2) requiring lobbyists and entities employing lobbyists to provide itemized reporting for expenditures over $50 and simplifying other itemizations;
 3) requiring entities employing lobbyists to disclose each lobbyist or lobbyist entity employed to conduct lobbying activities and to report the total amount paid to each lobbyist or lobbyist entity;
 4) requiring the Ethics Commission to develop an electronic searchable filing system for all reports by 2010;
 5) simplifying and improving the content requirements of the statement of economic interest reports filed by certain higher ranking public officials;
 and 6) requiring certain higher ranking public officials to file quarterly reports (instead of yearly reports) for both information that parallels lobbyist reporting requirements and for economic interests that can more likely be associated with potential undue influence.

C. Penalties for Ethics Violations

Ethics standards can be rendered meaningless if the standards are not enforced or if the enforcing entity has no ability to impose meaningful sanctions.
 Prior to the 2007 session, the maximum civil economic penalties for ethics violations in Oregon had not been increased since 1974. In addition, the Ethics Commission had no clear statutory authority to impose sanctions other than fines. Finally, the Ethics Commission was not always consistent in its fines, and it often settled cases for well below the maximums permitted by law.

SB 10 made numerous improvements to the law regarding penalties including: increased maximum civil fines from $1,000 to $5,000 and increased fines for late filing of reports;
 authorized the Ethics Commission to issue a letter of reprimand, explanation or education in lieu of a fine;
 and prohibited the use of campaign contributions to pay civil or criminal fines.

The penalty increases were tempered by other improvements to the ethics laws that make the process more fair and reasonable for public officials. HB 2595 requires that the Ethics Commission consider the public interest and both prior and likely future sanctions imposed on the official in other government proceedings when deciding to investigate or impose sanctions.
 This change recognizes that some ethics violations also rise to the level of crimes or violate other civil regulations; prosecuting a person numerous times for the same conduct, but in different fora, was perceived as redundant and a waste of resources.
 Under HB 2595, the Ethics Commission must also promulgate rules that distinguish continuing violations from multiple violations of ethics rules
 and define appropriate sanction amounts for violations within the statutory ranges.

D. Subsequent Employment

Oregon’s ethics laws generally regulate the conduct of public officials while the public official holds office, is employed by government or is volunteering with government. There are some narrowly tailored ethics regulations, however, that continue to regulate employment conduct for a defined period for certain state public officials who leave their position.
 

The 2007 legislature added a prohibition against a legislator’s receiving money for lobbying for the next legislative session
 after the legislator ceases to be a member of the Oregon Legislative Assembly (“revolving door” prohibition).
 Oregon law already provided a lobbying revolving door restriction for several high level state executive branch officials.

Other important changes included: 1) prohibiting a former public official’s use of confidential information gained by reason of holding that position for gain of any person;
 and 2) prohibiting public officials from receiving any direct beneficial financial interest in a public contract authorized by the official or the governing body of which the official was a member for two years, unless the public official did not participate in forming the contract.
 The confidential information change seemed to remedy an unintended glitch in the old law that only restricted the use of confidential information while a public official was in office. Generally, the new law was not intended to change practice because conduct authorizing contracts would have often been covered by financial gain restrictions and conflict of interest provisions if the public official knew he or she would benefit from the contract later. However, having a straightforward no gain from a contract authorization provision makes it less difficult for the Ethics Commission to enforce and prove and also adds specificity to the conflict of interest provisions.
E. Gifts and Financial Gain

In the last few years, gifts and trips provided to public officials and particularly legislators have come under greater scrutiny. The 1974 voter initiative on ethics allowed persons and organizations with a legislative or administrative interest
 to pay for trip expenses for events that were related to a public official’s work, and to pay for food and beverages consumed in the presence of the giver.
 All other items given to a public official from a person with legislative or administrative interests were regulated and could not exceed $100 in value per year.
 There were several limited exceptions, including exceptions for family members.
 Payment for such trip expenses, food and beverage costs, and gift expenses were all reported to the Ethics Commission by lobbyists, entities employing lobbyists and public officials if over a threshold dollar amount.

This system worked a delicate balance. The ethics law permitted payment of certain expenses, thus providing education, access, goodwill building and for some, the economic means for public official participation. Most would agree that public officials should participate in certain civic, private and public events, many of which are essential to gather information from citizens and interest groups, and to understand issues and arguments. Because many of Oregon’s public officials are volunteers or have limited salaries and budgets, event expenses can be cost-prohibitive for those public officials who are not independently wealthy. The ethics laws from 1974 to 2007 permitted payment, but the balance was the full reporting of these expenditures when the payor had a legislative or administrative interest. Most would also agree that trips and food and beverage giving should not be without limits, even with strong reporting requirements.  That is, donors should not be permitted to lavishly wine and dine public officials or send public officials on trip junkets.  Such lavishness seems incompatible with the notion that “public office is a public trust.”
 
The 1974 ethics code did not define what constituted “lavish” food and beverage or what constituted an impermissible “junket.” The old code also did not restrict trips by geography, identity of the payor or cost. Instead, the code relied on the requirement that the attendance be in an “official capacity”
 and that the payments be reported.
 In addition, the code prohibited payment for purely personal trips by persons with a legislative or administrative interest.
 This approach admittedly relied a great deal on public reporting as a deterrent to inappropriate payments. Because all ethics reports are public records,
 the use of such reports by opposing candidates, the press, and the public through the ballot box had generally kept public officials accountable. 
The Ethics Commission and the Work Group discussed the code’s approach to payment of trip expenses, gifts, and food and beverage at length. Discussions occurred again when The Oregonian began reporting on legislators’ trips to Hawaii that were not reported as the ethics code required.
  The existing law permitted these trips, as long as reported, but the media attention raised questions about whether the trips should be allowed.

Two approaches to law improvement surfaced during these discussions—one idea was to lower limits and prohibit certain payments and the other was to require more disclosure and transparency.  The Work Group ultimately decided not to change the permitted payments.  The Work Group reasoned that increasing the reporting frequency, providing more education of the law’s requirements, making the disclosure requirements the same for the giver and the receiver and providing an online searchable system for their reports would most improve the law and would not unduly restrict public officials or persons with an administrative or legislative interest. The Work Group also recommended increasing the yearly gift limit for single sources from $100 to $250, recognizing inflation since 1974.
  The Work Group recommended deleting the additional yearly $250.00
 entertainment allowance and instead treating entertainment as gifts subject to the yearly gift limit.  Finally, to address the problem of legislative trip junkets highlighted by the Press, the Work Group recognized the legislature’s authority to adopt its own rules for legislator behavior.
  The ethics laws apply to all levels of government, and the Work Group did not want to overreact to the Hawaii incidents which appeared to be isolated examples limited to only legislators.  Instead, the Work Group saw its recommendations as significant changes that could be revisited as needed.
The 2007 legislature adopted the Commission’s improved reporting system.
 However, in the final days of session, the legislature also adopted complex provisions that restrict gifts, trips, food, beverages and other expenditures by the type of payor, the type of function attended and the level of involvement of the public official.  Specifically, the new law provides that food and beverage consumed in the presence of the giver is no longer a gift exception, the yearly gift limit was lowered from $100 to $50 per year
 and payment of entertainment by persons with a legislative or administrative interest was prohibited altogether.
  Finally, there is no longer a general trip exception to the gift limits for trips attended in an official capacity.  Instead, there are several narrowly defined new trip expense exceptions for certain givers (tribes, governments, public officials and limited non-profit organizations) and certain defined trips (officially sanctioned trade-promotions or fact-finding missions; officially designated negotiations or economic development activities).


F. Nepotism

Favoritism based on kinship, otherwise known as nepotism, is a bias or conflict of interest that ethics rules often seek to restrict. Oregon’s ethics code prior to the 2007 session generally prohibited nepotism, but the 1974 laws relied on broad conflict of interest provisions that left many wondering what the law really required in the context of employing relatives. The Ethics Commission prosecuted numerous nepotism cases and issued many opinions regarding nepotism restrictions over the years.
 Many violations occurred largely due to ignorance or misunderstanding of the law. The violations had been charged under the general financial gain prohibitions of ORS 244.040;
 some public officials thought they were in compliance with the statute because they hired a relative for reasons other than their relative status.  To address the problem, the Commission recommended providing a new set of nepotism rules to essentially codify current practice and prior Ethics Commission opinions to provide clarity and consistency with respect to hiring and supervising of relatives.
The legislature agreed with the recommendations. The new general rule provides that public officials may not hire, appoint or promote relatives unless the official complies with conflict of interest requirements.
 A public body, however, is permitted to employ a relative of a public official who is also serving in the public body.
 This arm’s-length concept helps ensure accountability to the public body and fairness.
 The new law also specifies that public officials may not directly supervise relatives or members of their household.
 Supervisory exceptions can be made if the public body adopts a policy authorizing the practice.

Two exceptions to the no-hire and no-supervisory function rules made practical sense to the Commission and the legislature agreed. The first exception allows members of the Oregon Legislative Assembly to hire or supervise relatives and members of the household. 
 This exception recognizes Oregon’s part-time legislature, the legislators’ need for flexibility and a close relationship with their staff. To help curtail any possible abuse, the Commission recommended that the legislature develop guidelines for more oversight of staff salaries, hours and other relevant matters.
 The second exception allows any public official to hire or supervise a relative who is an unpaid volunteer for the public body since volunteers by definition are not remunerated for their services.
 However, volunteers who would have significant fiscal or supervisory oversight over a family member may not be hired, appointed or promoted by a family member.

G. Legal Expense Trust Fund

Public officials face significant legal costs if they seek counsel in responding to allegations of ethics violations. The investigation, administrative hearing and the appeals process can take considerable time. Since the ethics laws restrict gifts and donations from persons with a legislative or administrative interest,
 donations to a public official for legal expenses are severely restricted. Instead, public officials must rely on their personal assets or family members to assist with financing legal costs.

Oregon’s broad statutes on the permitted uses of campaign contributions generally allow elected public officials with campaign accounts to use campaign money to pay for legal defense costs.
  The statutes allow officials to use contributions toward official expenses, donations to non-profit organizations and political committees and to cover expenditures for “any other lawful purpose,”
 which includes legal expenses.
  However, of the approximately 200,000 public officials in Oregon, most do not have campaign accounts because they are not elected officials or they run small campaigns. 
SB 10 permits and provides a new mechanism for all public officials to establish a legal expense trust fund, regulated by the Ethics Commission, to which any person, including persons with a legislative or administrative interest, may contribute.
 Trust funds can only be used to defray legal expenses incurred in connection with stalking protective orders or defending actions brought by a public body, including the Ethics Commission, that relate to or arise from the course and scope of official duties.

H. Lobbyist Registration

In Oregon, persons must register with the Ethics Commission if they lobby more than 24 hours in a quarter or spend more than $100 on lobbying.
 Once registered, lobbyists and persons or entities that employ lobbyists must file regular reports with the Ethics Commission regarding their clients and expenditures.
 SB 10 modified the list of individuals who are exempt from lobbying registration to account for title changes of several state public officials and to include Oregon Law Commissioners and Commission staff.
 The bill also requires a lobbyist to register new clients within three days after the lobbyist appears for or works for the person.

One major distinction between the ethics provisions regulating public officials and that of lobbyists is that the ethics code covers all public officials of state and local government (elected, appointed, employees, volunteers, etc.). However, due to definitions under the 1974 law, the lobbyist ethics provisions (found in ORS chapter 171) apply to persons who lobby state legislative officials, allowing those who lobby local officials to avoid reporting because they are not “lobbyists” as defined by the code.
  The 2007 legislature did not extend the statutory regulation of lobbyists to those who lobby local officials.
There are several references to state “executive officials” in the original lobbyist regulations,
 and thus it appears that there may have been some intent to also cover persons who lobby state executive officials on legislative matters. However, the text did not clearly require registration or regulation of persons who lobby executive officials because the definition of lobbying did not include those who influence or seek to influence the executive branch. The new legislation was intended to clarify the definition of “lobbying” to include lobbying an executive official on a legislative matter.

I. Ethics Commission Responsibilities

The Work Group took a serious look at the Ethics Commission’s structure and responsibilities. The Ethics Commission is composed of seven volunteer members who each serve one four-year term.
 Four members are appointed by the Oregon governor upon the recommendation of the Democratic and Republican leadership in each house of the Oregon Legislative Assembly.
 The governor also selects three members directly,
 but all seven members must be confirmed by the Oregon Senate.
 After much discussion, including the appointment and authority of the Ethic Commission Chair, the Work Group did not recommend any changes to the Ethics Commission’s structure.

The Ethics Commission is administered by an executive director appointed by the commissioners.
 In addition to the executive director, the Ethics Commission’s staff generally includes investigators and administrative assistants. The 2007 budget for the Ethics Commission provides for additional funding for more staffing, including a new trainer position and additional administrative staff to assist with the new reports.
 The primary duties of the Ethics Commission and staff include reviewing and prosecuting ethics complaints, issuing advisory opinions and rulemaking. The 2007 legislation revised each  of these three areas.
1. Prosecuting Ethics Complaints

The Ethics Commission conducts inquiries and investigations of alleged ethics violations, makes findings, negotiates settlements, conducts contested case proceedings and issues final orders. The 2007 legislation puts in clear chronological order these adjudication procedures, detailing a Preliminary Review Phase (confidential) and an Investigatory Phase (public).
 The legislation extends the timelines for the Ethics Commission to act during each phase to correlate with the Ethics Commission’s meeting schedule (approximately every 6 weeks).
 In addition, to help prevent the Ethics Commission and political candidates from getting into perceived political gamesmanship during elections, the legislation provides a new exception for the Preliminary Review Phase timeline. The exception provides that when a complaint is filed against a candidate and the election is within 61 days, the candidate can choose to proceed or extend the timeline until after the election.

The biggest procedural change was to eliminate the so-called opt-out and bring the ethics agency’s procedure in conformance with the Oregon Administrative Procedure Act (“APA”), which most other Oregon agencies follow.
 The legislature had deviated from the standard APA process when it amended ORS 244.260(8) in 1993 to allow public officials to “opt-out” of the administrative process and cause the agency to refile an ethics complaint in the Marion County Circuit Court.
  How to change the unique circuit court opt-out provision was neither a unanimous nor an easy recommendation for the Work Group or the Law Commission.
 In fact, the Law Commission modified the Work Group’s recommendation of outright deletion of the opt-out and fashioned its own compromise which would have allowed public officials to elect to opt-out to circuit court, but would give the agency power to stop the opt-out and continue with the administrative contested case proceeding if the agency delegated final order authority to the Administrative Law Judge (“ALJ”).
  In the end, the legislature went with the Work Group’s recommendation and deleted the opt-out altogether.
The deleting of the opt-out provision was welcomed by many due in part to the high costs of a circuit court proceeding.
 The timeline for resolving a case is also significantly longer if there is a circuit case proceeding. Finally, the issue was one of parity with other regulatory agencies; many believed that the creation of the Office of Administrative Hearings (“OAH”) in 1997 diminished the importance of the special opt-out provision for public officials because the OAH improved the process of administrative agency contested case proceedings by utilizing independent administrative law judges.

One deviation from the APA still remains in the administrative procedures for the Ethics Commission in the provision regarding attorney fee awards. In a traditional contested case, an attorney fee award is only available for the judicial review portion of the case, and not the administrative proceeding portion.
 The receipt of attorney fees is rarely given even at the judicial review phase as the award is discretionary by the judge unless the state agency acted without a reasonable basis in fact or law.
 The ethics code, however, provides that persons who prevail in a contested case hearing shall be awarded reasonable attorney fees both at the conclusion of the contested case and for any judicial review.

2. Advisory Opinions

The Ethics Commission issues advisory opinions to address the application of government ethics laws to a given set of facts. When public officials, lobbyists or other persons are in doubt about whether an action is lawful, getting an opinion is a preventive step to an ethics violation. The 2007 legislation provides for the establishment of a statutory “three-tier” system of advisory opinions and advice (formal written opinions from the Ethics Commission, informal staff written opinions and informal staff advice).
  The previous ethics laws did not call for different types of advisory opinions; the only type of opinion provided for by statute, was a formal written opinion by the Ethics Commission, which carried “precedential effect” and shielded public officials from liability for actions taken in reliance on the opinion.
 Staff opinions were issued in practice but were provided for only by administrative rule and offered no liability protection under the old statutes.
 

The new law provides immunity from sanctions for reliance on Ethics Commission opinions and provides for mitigating sanctions when the official relies on a staff opinion or staff advice.
 The Ethics Commission or a court will still interpret the statutes and determine whether the official violated the ethics laws (despite an opinion or advice), but the sanction can be appropriately avoided or mitigated — preserving the integrity of the statutes, but promoting the value of seeking advice before taking action.

One of the goals of improving the law in this respect was to balance the education role of the Ethics Commission with its prosecutorial role. The perception has been that the Ethics Commission has been too focused on its prosecutorial role and not focused enough on timeliness and its educational role.
 The new legislation imposes timelines for both the Ethics Commission and staff to respond to requests for opinions or advice, and also requires searchable internet access to opinions by 2010.

3. Rulemaking

The Work Group found that the Ethics Commission has operated with very few administrative rules over the years and that many parts of its governing statutes were ambiguous. Some of this ambiguity is intentional, as the legislature cannot possibly anticipate all the potential issues that will arise in any area of law.  As discussed earlier, the ethics code covers  all public officials at the state and local level and the various public bodies sometimes have very different reocurring issues or issues of ambiguity.
  The public comments elicited by rulemaking can provide helpful feedback to the Ethics Commission and provides an opportunity to clarify the law so as to prevent ethics violations. Rules are also much easier to research and find compared with prior Ethics Commission opinions and cases. The Work Group’s process revealed that the lack of comprehensive administrative rules on ethics has been due to a lack of funding to conduct formal rulemaking, a lack of clear statutory authority and direction from the legislature and institutional inertia.
The impediments to rulemaking were hopefully lifted with the 2007 law reform. The need for greater funding was addressed. In addition, the 2007 legislation reorganized and clarified the rulemaking authorization provisions and specified areas where the agency should step in and provide more detail through rules.
 Specifically, the 2007 legislation requires rulemaking and review of rules at least once a year, including issues of general interest addressed on a recurring basis,
 and the application of provisions on gifts and entertainment.

IV. Suggestions for Future Law Reform

A. Introduction 

As the discussion in Part III illustrates, the 2007 legislature provided a comprehensive overhaul of Oregon’s government ethics laws.
 As one would expect from such a prodigious undertaking, these statutes will likely need to be revisited to clear up ambiguities, correct mistakes and address specific policy issues as the new laws are given time to percolate. This Part identifies potentially ambiguous or impolitic sections and suggests clarifications, modest supplementations or modifications. Three distinct topics have been isolated and will be discussed, beginning with the least complex and problematic. Those three areas are: 1) funding, 2) subsequent employment and 3) gift regulations.

B. Funding

Under the new statutory framework enacted by the 2007 legislature, the Ethics Commission was given sole discretion to determine an adequate funding amount and allocate it among state and local government bodies.
 This broad grant of statutory discretion does not capture the informal understanding that the Ethics Commission will not deviate significantly from the base funding level appropriated by the 2007 legislature—except, of course, to account for inflation and significant increases in workload—and that the percentages assigned to state and local governments would be roughly equivalent. It is likely, however, that the informal understanding will translate into a formal pronouncement when the Ethics Commission promulgates rules regarding funding.
 If the Ethics Commission departs substantially from what the legislature is willing to fund, their actions will likely come under scrutiny, or the legislature might simply make changes to the Ethics Commission’s grant of authority.
The simplest way to avoid complication and legislative involvement would be for the Ethics Commission to enact rules regarding funding that remove its discretion and provide predictable and reasonable outcomes each biennium. This could be done by establishing a base funding amount—or simply using  the amount established during the 2007-2009 biennium—and developing a formula for increasing that base amount each biennium. In addition, the Ethics Commission should establish by rule a percentage allocation between state and local government. These rules should allow the Ethics Commission to deviate from the percentages under limited circumstances, such as subsequent legislative changes that significantly increase, decrease or otherwise change the workload of the Ethics Commission. 
C. Subsequent Employment

Along with the subsequent employment changes made in SB 10,
 the Commission recommended two additional restrictions for public officials: 1) a prohibition against soliciting or receiving any pledge or promise of future employment from any person who is involved in a matter in which the official personally and substantially participates as a public official,
 and 2) a prohibition on representing a client for a fee, including providing advice or consultation before the governing body of a public body of which the public official is a member.

There are two general reasons for restricting promises of future employment and future employment opportunities. The first and strongest reason is to avoid conflicts of interest that may arise if a public official accepts employment with a business or industry that the public official regulates. The second is to limit the ability of a public official from inappropriately using relationships or information acquired through holding public office. Two general methods can avoid these harms: prohibiting public officials while in office from securing employment contracts with industries over which they have regulatory authority and prohibiting public officials for a specified time after leaving office from securing employment with industries over which they had regulatory authority. This second method would certainly stop public officials from entering into undocumented employment agreements in exchange for illicit favors or confidential information, but it would also prohibit public officials from securing employment after serving office when there is no wrongdoing.

Recognizing the burden that subsequent employment restrictions place on public officials and the tenuous nature of respective harms associated with such bans, the Commission chose not to recommend extending subsequent employment prohibitions to more public officials like those placed on top state executive officials.
 The Commission, however, recognized the higher likelihood of abuse that may result when a public official, while continuing to serve in his or her official capacity, receives an offer of employment from one of the industries over which the public official has regulatory or decisionmaking authority.
 Like many government ethics laws,restricting employment offers is precautionary and recognizes the potential for abuse, whether or not the abuse is manifest.
 The recommendation would not have prohibited a public official from securing employment once the public official completes his or her term of office or if the official removed himself or herself from all decisions involving the perspective employer.  It merely would have prevented a public official from entering into those negotiations and contracts while both in office and participating on matters involving the prospective employer. This recommendation provided a balance by limiting a potential conflict of interest without placing a significant burden on a public official’s ability to secure future employment.

Ironically, the 2007 legislature also did not accept the Commission’s recommendation to prohibit all public officials from receiving a fee from a client for providing consulting services, lobbying or otherwise representing a client before the public body that the official serves. Generally, the conflict of interest rules prohibit public officials from representing clients before the public body on which the public official serves, but legislators are not subject to the same conflict of interest laws. Legislators are the only public officials who can continue to take official action even though they have an actual conflict of interest—although they are required to announce that conflict.
 In other words, under the new law, legislators will be prohibited from lobbying for a client for a year after they end their public service, but they may continue to consult for a client while in office.
 Regardless of the value of limiting a legislator’s ability to lobby after he or she leaves office, it is inconsistent, at best, not to place the same limitations on current legislators. In order to be consistent, the legislature should either remove the revolving door prohibition on legislators—which seems unlikely given the fervor with which the 2007 legislature enacted this prohibition
—or also enact the Commission’s recommendation to prohibit public officials from representing a client before the legislature.

D. Gift Regulations

Of the government ethics laws the 2007 legislature amended, gift regulations received the most substantial modifications.
 The Ethics Commission will likely need to devote considerable rulemaking time toward clarifying new terms and new gift exceptions.
 The following paragraphs discuss some of the inconsistencies and ambiguities in the new exceptions, and suggest necessary substantive changes and clarifications.

1. Entertainment

SB 10 deleted the general exception that allowed individuals with a legislative or administrative interest to give an additional $250 worth of entertainment beyond the $100 yearly gift limit to a public official.
 The specific subject of entertainment was only mentioned in passing reference in the many hearings and meetings regarding SB 10, and then often only by those supporting the removal of the $250 exception.
 However, in the final hearing, only days before final adjournment, the committee introduced amendments that treated entertainment uniquely by prohibiting entertainment altogether, even excluding entertainment from the meager $50 yearly gift limit. No testimony was presented supporting or opposing this specific provision.

The legislature’s treatment of entertainment may be susceptible to gamesmanship and may warrant further clarification in the rulemaking process. Practically speaking, the change eliminates the ability of persons with a legislative or administrative interest to give gifts of entertainment—that would include anything from tickets to a Blazers game to tickets to the Oregon State Fair or a movie—that are within the $50 gift limit. However, persons with a legislative or administrative interest are allowed to give a public official cash (up to $50 per year
), which could then be used to purchase entertainment. As long as the cash was not solicited or given specifically for entertainment purposes, it arguably would not run afoul of the gift limitations. Hence, the Ethics Commission may need to promulgate a rule specifying that no gift, cash or otherwise, can subsequently be used to purchase entertainment.  Such a rule would seem consistent with the language the legislature enacted because the statute prohibits public officials from soliciting or receiving, either directly or indirectly, any gift for payment of expenses for entertainment, suggesting a legislative intent to prohibit public officials from using money received as a gift toward entertainment.
 Specific factual issues, such as what money was used for what purposes, should be addressed in the administrative process. In addition, the Ethics Commission may need to clearly define entertainment.

2. Food and Beverage When Official Appears to Speak or Answer Questions for an Organization

This new gift exception allows individuals with a legislative or administrative interest to pay (without dollar limits) admission fees and the public official’s food and drinks at receptions, meals or meetings where the official is scheduled to speak or answer questions for an organization. This gift exception, like many included in SB 10, was modeled after provisions recently adopted in Colorado.
 The underlying purpose of most of the gift exceptions is to allow public officials to engage in conduct that is either beneficial, innocuous or both, but would otherwise be prohibited because of the strict standards set out in SB 10.
 Although the hearings records do not specifically identify the exact legislative purpose of this exception, it was likely included to allow public officials to interact with constituents and engage in constructive, educational and informative dialogue.
 These types of interactions could vary greatly in form, but what is clear from the general testimony and debate regarding gifts is that this section was not meant to allow lobbyists to take legislators to personal dinners or to attend extravagant events.
 Accordingly, this section may benefit from clarifying the new terms “reception,” “meeting,” “organization,” “appears to speak or to answer questions” and “scheduled program.”

3.Convention, Fact-Finding Mission, Trip or Meeting Expenses by Limited Groups

This new gift exception is best understood if delineated into  three distinct categories of requirements: 1) the type of payor; 2) the type of function; and 3) the level of involvement of the public official.
 If at least one option from each of the categories is met, the payor may pay the “reasonable expenses” incurred by the public official.
  First, the exception may only be used by a limited number of groups: governments, Native American Tribes and certain membership organizations of public bodies and limited nonprofit organizations.  This is another exception modeled after a Colorado constitutional provision.
 The general intent seems to be to allow governments to send public officials on overseas fact-finding missions or other official trips and meetings if paid for by these limited groups. The inclusion of Native American Tribes and the federal government deviates from the Colorado model, and no testimony on the inclusion was presented.
   Many of the terms in the new Oregon provision are not defined by statute.
 Therefore, it may be helpful for the Ethics Commission to provide definitions for certain key terms in the Section 16a(5)(b)(F) exception, such as “reasonable expenses,” “convention,” “fact-finding mission or trip,” “other meeting” and to define what is meant by “representing” a state, local or special government. Presumably, reasonable expenses would include at least admission fees and the cost of food and beverages, and would also likely cover travel and lodging expenses. The use of the broad term “other meeting” indicates intent to allow the use of this exception for a wide array of events, assuming that the other statutory factors are met.
 In addition, the concept of representing government is ambiguous and could lead to abuse. For example, one could argue that public officials are representing government in anything they do as long as they appear in their official capacity. The Ethics Commission could promulgate a rule stating that a public official is not representing government unless the official has the government entity’s approval to attend the event or appears at an event officially sanctioned by a governmental entity.
4. Officially Sanctioned Trade Promotion, Fact-Finding Mission, Negotiation and Economic Development Activity Expenses

This new exception to the gift limits generally provides that anyone may pay for reasonable food, travel or lodging expenses for a public official when the public official is representing a governmental entity on an official trade promotion, fact-finding mission, negotiation or economic development activity. There are several aspects of this section that are similar to the previously mentioned exception regarding payment for reasonable expenses of certain trips or events.
 This provision, however, more clearly states the costs that may be paid--reasonable food, travel, and lodging expenses -- and qualifies that the trips in which the public official is representing the government must be “officially sanctioned” or “officially designated”. Other new gift exceptions could benefit from the higher level of specificity and care with which this exception was drafted.
  Unlike many of the original gift exceptions adopted from Colorado, this provision received closer scrutiny during public hearings and work sessions.

5. Incidental Food and Beverage at a Reception and Incidental Entertainment

Two new exceptions also allow public officials to receive incidental food or beverage as part of a reception or entertainment as long as it is incidental to another event. These exceptions were included during the final hearing on SB 10 in the Oregon House Elections, Ethics, and Rules Committee.
 Besides the description given by legislative counsel, the committee heard no testimony regarding the specific wording of these provisions.
 Several questions may arise as to what amount of food, beverage or entertainment is “incidental” to an event and whether something is a “reception” or an “event.” Clearly, public officials and those with a legislative or administrative interest would benefit from further clarification of the term “incidental” and some explanation of the difference between the terms “reception” and “event.”

E. Conclusion

Overall, the legislature did a commendable job tackling this complex and politically divisive subject. It would not be surprising, given the magnitude of the changes, to see modifications in future sessions. Perhaps these observations and suggestions will aid the Ethics Commission and legislature in further refining the government ethics statutes and rules so that they are clear, comprehensive and, above all, equitable.

V. Unresolved Constitutional Issues Overshadowing Government Ethics Laws

A. Introduction

While rulemaking and further amending of the statutes may help resolve ambiguities and improve the new ethics laws, some of the provisions on gift limits pose constitutional issues that courts will need to resolve.  The status of gift limitations on persons with a legislative or administrative interest has always stood on precarious constitutional grounds,
 and the new more restrictive measures taken in 2007 have already brought to fruition at least one constitutional challenge.
 The challenge is based on, among other claims, Oregon’s free speech clause, which is notably more protective than its federal analogue.
 This Part analyzes the constitutionality of limiting what public officials may receive from individuals with a legislative or administrative interest.
 

B. Current Laws

1. Government Ethics “Gift Laws”

Substantial legislative changes were made in the public official gift provisions found in Chapter 244.
 Those changes included additional and more restrictive limitations on what persons with a legislative or administrative interest can give to public officials. Generally, SB 10 reduced the previous gift limits from $100 to $50 and removes general exceptions for meals, travel and entertainment.
 Although limitations vary, 48 other states also have gift restrictions for public officials.

ORS 244.020(5) defines “gift” and also provides several exceptions to that definition.
 The legislature’s most significant changes to the provision were the deletion and addition of exceptions to how individuals with a “legislative or administrative interest” (lobbyists and others) will interact with public officials in the future. Although there was a relatively low gift limitation before the enactment of SB 10, there were three significant exceptions to the definition of gift: 1) payment of registration, food, lodging and travel for events related to the official’s public duties; 2) payment of food and beverages consumed in the presence of the purchaser; and 3) receipt of entertainment so long as the value did not exceed $100 per person on a single occasion or $250 in any one calendar year.
 The 2007 legislature removed these general gift exceptions and substituted a longer, albeit much more restrictive, list of exceptions.
 These changes prompted the 2007 VanNatta suit, challenging the constitutional validity of SB 10’s gift limitations.

2. Oregon’s Free Speech Analysis

Article I, section 8 of the Oregon Constitution provides that “[n]o law shall be passed restraining the free expression of opinion, or restricting the right to speak, write, or print freely on any subject whatever; but every person shall be responsible for the abuse of this right.”
 For nearly twenty-five years the Oregon Supreme Court has employed a categorical framework, based on the seminal case State v. Robertson, to analyze Article I, section 8 claims.

The Robertson framework is most commonly characterized as having three categories.
 The first Robertson category consists of laws that “focus on the content of speech or writing” or are “written in terms directed to the substance of any opinion or any subject of communication.”
 Such laws are unconstitutional unless they are found to be within a well-established historical exception, such as perjury, slander or solicitation.
 The second Robertson category consists of laws that “focus[] on forbidden effects, but expressly prohibit[] expression used to achieve those effects.”
 The coercion statute at issue in Robertson was an example of such a law. That statute prohibited a harm (compelling otherwise voluntary conduct by fear) produced by a demand (speech).
 When speech is an element of the harm a statute seeks to prevent, the court analyzes the statute for overbreadth and determines whether the statute reaches protected as well as unprotected speech.
 The third Robertson category consists of laws that “focus[] on forbidden effects, but without referring to expression at all.”
 The court explained that if such statutes are

directed only against causing the forbidden effects, a person accused of causing such effects by language or gestures would be left to assert (apart from a vagueness claim) that the statute could not constitutionally be applied to his particular words or other expression, not that it was drawn and enacted contrary to article I, section 8.
.
C. Analysis

Two different questions must be answered to determine whether the gift limitations violate article I, section 8 of the Oregon Constitution. First, it must be determined if a gift is speech. If so, the statute is focused on speech and is unconstitutional unless there is a historical exception. Second, if a gift is not speech, does the gift limitation impermissibly restrain or restrict the expression of lobbyists or other persons with a legislative or administrative interest? In other words, at what point do content-neutral regulations of expressive activities violate article I, section 8?

Professor Hans Linde, former Oregon Supreme Court Justice and author of Robertson, opined that distinguishing between conduct and speech presents some of the most difficult themes in the constitutional law of free speech.
 On its face, a gift does not seem to entail the same communicative aspects as traditional forms of expression. There are, however, arguably “speech” elements to any type of act.
 For instance, giving a gift to a significant other on Valentine’s Day may serve as an expression of love. Likewise, giving flowers to someone in the hospital may act to convey one’s condolences. However, the context in which gifts are given to public officials militates against finding that a gift is speech. By definition, the job of a lobbyist is to advocate his or her client’s position by influencing legislative action or attempting to obtain the good will of legislative officials.
 It is likely that giving gifts will influence legislative officials or build good will, but a gift does not convey any particular message regarding the subject matter of a legislative issue.
 On the contrary, such acts to gain influence closely resemble the crime of bribery and are just the type of behavior the gift limitation is intended to prevent. This point can be made clear by comparing a lobbyist who gains influence through the act of giving a gift and the lobbyist who uses speech to gain influence.

A legislator who only receives a gift from a lobbyist is not made more aware of a particular issue, but that lobbyist may still gain influence through the giving of the gift—especially if the gift is substantial.
 On the contrary, the lobbyist who meets with a legislator to discuss an issue may gain influence based on the persuasiveness of his or her arguments. In short, gift limitations seem intended to eliminate an individual’s ability to gain influence through non-speech-related means without restricting speech.  Thus, the limitations are not a category one speech restriction.
The next question relevant to whether gift limitations violate article I, section 8 is whether they impermissibly restrain or restrict the speech of those with a legislative or administrative interest.
 To put it in terms of the Robertson framework, the inquiry moves to the second or third category.
 In Fidanque v. Government Standards and Practices, the court determined that lobbying is expression and held that a $50 fee on lobbyist registration impermissibly restricted the right to speak, write or print freely on any subject whatever.

The registration fee in Fidanque was established for the purpose of operating the lobbyist registration program. In analyzing the fee’s constitutionality, the court concluded that lobbying is expression for purposes of the first Robertson category.  The court then analyzed the statutory wording and determined that because the statute allowed the Ethics Commission to use the fee for the administration and enforcement of all its powers and duties (not just the lobbyist registration program), the statute impermissibly restricted the right to speak because it was too broad.
 

It is difficult to discern which Robertson category the court used to analyze the statute in Fidanque. First, after a relatively lengthy discussion regarding whether the fee accurately approximated the cost of the lobbyist registration program, the court concluded that such an analysis was not necessary for this facial challenge of the statute, and would only be appropriate for an “as applied” challenge.
 Under Robertson, a facial challenge is applied to either a category one or two challenge, while “as applied” challenges are saved for statutes in the third category. Second, in a footnote, the court indicated that there is no historical exception to justify this regulation.
 The historical exception is only used for statutes analyzed under category one. Incidentally, if the court did analyze this statute under the first Robertson category, it is questionable whether any regulation of lobbying would be constitutional. 

Although the court determined that lobbying is expression for purposes of the first Robertson category, it did not seem to analyze this statute under the first category.
 A more reasonable explanation is that the court analyzed the statute under the second Robertson category. First, most of the court’s analysis is focused on whether the statute was overbroad, which indicates that the court was applying the second Robertson category.
 If this statue was analyzed under the first category, the only relevant inquiries would be whether the statute was directed at speech and whether there was an applicable historical exception, but the court appeared to go beyond these boundaries. However, if the court was in fact using the second Robertson category, one would expect a discussion of whether the statute was focused on harms or forbidden effects.
 Significantly, the court concluded that the statute is unconstitutional because it “impermissibly restricts the right to speak, write, or print freely on any subject whatever. . . .”
 The opinion suggests that a statute drafted to ensure that the fee was linked to the costs of maintaining the registration database, with a sufficiently detailed legislative history to establish those costs, would not impermissibly restrict the right to speak and, therefore, would be constitutional.

Despite the confusion surrounding the application of Robertson, the rules that emerge from Fidanque are: 1) a statute that regulates lobbying must be narrowly drawn to achieve only the regulatory ends without burdening speech any more than necessary to achieve those ends, and 2) if the regulation imposes a monetary cost, the legislative history must present sufficient evidence to show the cost of the regulation is accurately calculated. The Fidanque rules are similar to the overbreadth analysis under the second Robertson category and seem more appropriate for statutes that implicate speech even though they are not specifically directed at speech or forbidden effects.
 If the law was found to be facially valid—not overbroad—a person could still raise an “as applied” challenge.

The purpose of laws limiting gifts to public officials are twofold: to limit the influence resulting from gifts and to limit the appearance of impropriety.  Public office is after all a public trust and a safeguard to the trust are the ethics laws.
The gift statute is arguably narrowly drawn to limit the effect on speech by including exceptions to allow gifts in situations with a legitimate public purpose.
 Lobbyists may, for example, supply public officials with speech-related informational material without limit,
 pay for admissions and the cost of food when the public official is attending to speak or answer questions as part of a scheduled program
 or waive the cost of a continuing education program.
 In addition, the gift limitation is not absolute, and a public official may receive up to $50 per year from each individual source.
 This would allow an individual with a legislative or administrative interest to give gifts that arguably have a speech-related element, such as sending flowers to a legislator in the hospital. These exceptions ensure that any potential wrongdoing from excessive gift-giving is limited, while at the same time assuring that speech is not impermissibly restrained.

Although the second Fidanque rule is likely not applicable to the gift regulations of SB 10 because there is no fee involved, the legislative history clearly indicates the purpose of and necessity for the regulations.
 Leading up to the 2007 legislative session, significant public sentiment emerged in favor of government ethics reform in the light of real and perceived corruption in Oregon and at the national level. While lobbyists and elected officials from Washington, D.C., were suffering from the fallout of the Jack Abramoff scandals,
 Oregon saw two elected representatives resign because of ethical lapses.
 Leading up to the 2007 legislative session, The Oregonian published several reports of legislators from both sides of the aisle taking trips paid for by lobbyists and neglecting to timely report them.
 Although the trips were perfectly legal under current law, the public seemed outraged that these practices were occurring.
 The testimony from the public and by legislators is replete with the sentiment that stronger government ethics laws were needed, especially in the area of gifts and reporting, both for perceived wrongdoing and to prevent actual undue influence.
 

D. Conclusion

Statutes regulating gifts from individuals with a legislative or administrative interest to public officials should survive a facial constitutional challenge based on Oregon’s free speech clause. Such laws are not directed at speech and should be analyzed under the same framework that the court used to analyze lobbyist regulations in Fidanque. In that case the court determined that the regulation impermissibly restricted speech because it may have allowed a higher fee than necessary for the Ethics Commission to operate the lobbyist registration program. Unlike the statute involved in Fidanque, the gift limitation statutes are drawn narrowly in order to prevent possible abuses without restricting lobbyists’ ability to advocate for their client’s position, influence the legislator or otherwise express opinions and speak.

E. Equal Privileges and Immunities Clause Challenge

As the discussion above illustrates, gift limit statutes raise a number of issues under the free speech protections of the Oregon Constitution.  Gift limit statutes may trigger challenges based on other state constitutional provisions as well. When statutes subject only certain people or groups to the limits, the statutes may be challenged on the basis that they unconstitutionally favor or discriminate between classes. This type of challenge has surfaced with respect to SB 10’s exclusion of certain expenses from the annual gift limit. 
 This subsection discusses whether Oregon’s equal privileges and immunities clause prohibits gift limits that, like SB 10, do not apply uniformly. 

While Oregon’s new law imposes a $50 gift limit, not all expenses paid qualify as “gifts” subject to the limit. Section 16a(5)(b) lists multiple categories that are not considered gifts. In other words, a public official, candidate or family member can receive the items listed in section 16a(5)(b) without the items counting against the annual cap. The particular item that has received the most scrutiny provides that a gift does not mean:

Reasonable expenses paid by any unit of the federal government, a state or local government, a Native American Tribe that is recognized by federal law or formally acknowledged by a state, a membership organization to which a public body as defined in ORS 174.109 pays membership dues or a not-for-profit corporation that is tax exempt under section 501(c)(3) of the Internal Revenue Code and that receives less than five percent of its funding from for-profit organizations or entities, for attendance at a convention, fact-finding mission or trip, or other meeting if the public official is scheduled to deliver a speech, make a presentation, participate on a panel or represent state government as defined in ORS 174.111, a local government as defined in ORS 174.116 or a special government body as defined in ORS 174.117.

This provision in essence allows government units, Native American tribes, certain membership organizations and certain nonprofits to pay a public official’s expenses for attending certain events without the payment qualifying as a gift subject to the $50 annual limit. Businesses, other private entities and individuals do not receive this treatment under the new law. One brief legislative debate focused on whether this different treatment violated the equal privileges and immunities clause of Oregon’s Constitution.
 That question is considered here.  

To guide the analysis under the Oregon privileges and immunities clause,
 this discussion will start with background information on how the provision exempting certain payments of expenses from the gift limits was incorporated into the law. The Law Commission’s proposal on gifts, introduced as HB 2598, differed in many respects from the provisions on gifts that the legislature ultimately passed in SB 10. The Commission’s proposal raised the annual gift limit to $250 and excluded from the definition of gifts the payment of all expenses, regardless of the source, to a public official to attend an event “when the official participates in the event that bears a relationship to the public official’s office.”
 The Commission’s recommendation called for the payment of expenses to be subject to all applicable reporting requirements.
 In this sense, SB 10 was consistent with the Commission’s general position that stronger reporting requirements, which allow for public scrutiny, provide a more realistic and workable approach than stringent controls, which are complex and often difficult to enforce.

Instead of the Law Commission’s proposal, which did not make the exemption dependent on the status of the group that pays the expenses, the legislature opted for a provision that closely resembles language from the ethics package that voters in Colorado recently added to their state constitution through a ballot initiative.
 Amendment 41, which became Article XXIX of the Colorado Constitution following voter approval, contains a $50 annual gift limit similar to the limit that the Oregon legislature passed.
 The Colorado gift limit, however, does not pertain to certain items, including


[r]easonable expenses paid by a nonprofit organization or other state or local government for attendance at a convention, fact-finding mission or trip, or other meeting if the person is scheduled to deliver a speech, make a presentation, participate on a panel, or represent the state or local government, provided that the non-profit organization receives less than five percent (5%) of its funding from for-profit organizations or entities.

The Oregon provision exempting certain payments differs from the Colorado provision in only a few ways. The main difference is that the Oregon provision includes among the exempted groups any unit of the federal government, tribes and membership organizations to which a public body pays dues.

In Colorado, a pending lawsuit is challenging the new provisions as unconstitutionally allowing certain groups to pay expenses without the payment qualifying as a gift.
 The plaintiffs have challenged this alleged discriminatory treatment on Equal Protection and other federal constitutional grounds.
 The claims of one of the plaintiffs in particular, David Getches, Dean of the University of Colorado School of Law, focus significantly on the expense payment portion of the new law. The plaintiffs’ complaint states that Getches often travels to meetings and other events of Indian tribes, the federal government and non-profit organizations that do not receive at least 95 % of their funding from other nonprofits.
 The complaint alleges that, under the new law, Getches, as a government employee, cannot have these groups pay his expenses for the events without the payment being counted as a gift.
 Getches’s arguments, although based solely on federal constitutional grounds, illustrate some of the ways that challengers might attack the Oregon provision that exempts payments by only certain groups.
 A Colorado district court judge has issued a preliminary injunction that halts enforcement of the new law’s gift limits pending a resolution of the case.

Despite the similarities between the Colorado and Oregon laws, there are limits to how much insight developments in Colorado can offer to the Oregon provision. The Colorado plaintiffs have rested their claims on federal constitutional grounds, whereas a challenge to the Oregon law would likely rest primarily on the Oregon Constitution.
 As the discussion below illuminates, Oregon’s equal privileges and immunities clause analysis has come to resemble the federal Equal Protection analysis in many respects,
 but significant distinctions still exist between the two. While a challenge to SB 10 on equal privileges and immunities grounds would probably fail, the challenge could highlight significant questions about the clause that Oregon courts have either failed to address or have addressed inconsistently.

The equal privileges and immunities clause is found at article I, section 20 of the Oregon Constitution. It provides: “No law shall be passed granting to any citizen, or class of citizens privileges, or immunities, which, upon the same terms, shall not equally belong to all citizens.”
 Although this language differs from the federal Equal Protection Clause of the Fourteenth Amendment, the Oregon courts’ analysis of article I, section 20 has come to resemble, and in some cases mirror, federal Equal Protection analysis.
 One commentator recently summarized the differences between the Oregon courts’ modern analysis of article I, section 20 claims and federal Equal Protection analysis as “rather subtle”:

State analysis consists of two tiers of scrutiny; one for suspect classifications and the other for all other constitutionally significant classifications. The former classifications are subject to heightened scrutiny, while the latter are reviewed for rationality. Federal analysis, in contrast, is generally described in terms of three tiers of scrutiny. But in other respects, the analysis is remarkably similar.

Given the similarity between the current article I, section 20 analysis and the federal Equal Protection analysis, it might be tempting to apply the more familiar federal analysis to an article I, section 20 challenge to SB 10. The Oregon equal privileges and immunities clause, however, differs in at least two significant ways that may be relevant in a challenge to SB 10. First, the original purpose of the Oregon clause was to prevent favorable treatment to citizens or classes of citizens, not to prevent discrimination or unfavorable treatment.
 In this sense, the state’s equal privileges and immunities clause has been called the “antithesis” of the federal Equal Protection doctrine, which serves as a guard against discriminatory treatment of people or classes.
 A challenge to SB 10 under article I, section 20, would, therefore, theoretically focus on the favorable treatment  afforded to certain groups that can pay a public official’s expenses in certain situations without the payment counting against the annual gift limit.  The focus would avoid the unfavorable treatment that all other individuals and entities receive through having their payments classified as gifts. This focus on the benefited class cannot serve as an unequivocal prediction, however, because the courts and litigants have not always remained faithful to that principle in article I, section 20 cases.
 In fact, Oregon courts’ recent opinions seem to have abandoned the notion that the clause exists only to prevent favorable treatment.

The second difference rests on the Oregon clause’s application exclusively to a “citizen” or “class of citizens.” In comparison, the federal equal protection clause is written in terms of preventing the denial of equal protection to “any person.”
 The use of “citizen” or “class of citizens” in the Oregon clause is significant because Oregon courts have held that certain entities do not fit within the meaning of those terms and thus the treatment they receive is not subject to scrutiny under the clause.
 Therefore, a plaintiff challenging SB 10 on article I, section 20 grounds would likely have to prove that the groups receiving favorable treatment in SB 10 (or those discriminated against) are citizens. That inquiry is considered next. 
1. Are the Groups Favored in SB 10 “Citizens”?

This discussion reviews whether tribes, government entities, certain nonprofits and certain membership organizations—all of which are allowed to pay public officials’ expenses in specific circumstances without the payment constituting a gift subject to annual limits under SB 10—are “citizens” or “classes of citizens.” Because factual differences exist between the groups, the question should be answered separately for each group. The discussion below indicates that governments and tribes clearly fall outside the type of entities that qualify as a citizen, and therefore, the favoritism they receive through SB 10 would not be open to an attack based on article I, section 20. The case law involving nonprofit corporations, however, is much less clear, so a plaintiff might be able to successfully assert that nonprofits are citizens whose favoritism is subject to the equal privileges and immunities clause. For membership organizations to which public bodies pay dues, the determination would likely hinge on the exact makeup of the body.
a. Units of Government

The Oregon Supreme Court has held on several occasions that government entities, no matter what form, do not qualify as citizens for article I, section 20 purposes.
 Thus, an equal privileges and immunities claim against SB 10 would probably fail insofar as it challenged the portion of the legislation permitting any unit of federal, state or local government to pay the reasonable expenses of public officials to attend certain events. The case law clearly indicates that federal, state and local governments, while favored in SB 10 would not be considered citizens.
b. Indian Tribes

No Oregon case law directly addresses whether Indian tribes qualify as citizens for article I, section 20 purposes, but the court’s analysis in State ex rel. Children’s Services Division v. Graves
 illustrates how the analysis might be the same as with governments. In Graves, the plaintiff made an article I, section 20 argument based on the purported favorable treatment that Indian parents receive under the federal Indian Child Welfare Act.
 In rejecting the claim, the court stated that “the classification of Indians is a classification of a sovereign political entity, not a suspect racial classification.”
 In terms of SB 10, a court would likely view the new law’s classification of Indian tribes as a classification of a government. Thus, an Oregon court would probably hold that tribes are not citizens whose treatment in SB 10 violates article 1, section 20.
c. Nonprofit Corporations

While Oregon courts have not clearly concluded whether nonprofit organizations qualify as citizens for article I, section 20 purposes, the case law provides an opening for challengers of SB 10 to argue that nonprofits are indeed citizens. The analysis with respect to nonprofits could also afford courts an opportunity to better define the characteristics that make some groups, but not others, citizens.
Oregon case law challenging the purported favoritism of nonprofits has varied in its treatment of the citizen issue. At one end of the spectrum is State v. James, which dismissed an equal privileges and immunities challenge to the alleged favoritism of a park and recreation district.
 The court, viewing the park and recreation district as a corporation, dismissed the challenge on the grounds that “it has been held by this court that a corporation is not a citizen[.]”
 The court cited Corporation of Sisters of Mercy v. Lane County
 for this proposition, although that case did not provide such an unequivocal holding.

At the other end of the spectrum from James, with its unequivocal pronouncement that corporations are not citizens, is Salem College & Academy, Inc. v. Employment Division,
 which stops just short of declaring that nonprofit corporations are citizens. In Salem College & Academy, the court rejected the proposition that an incorporated religious school was not a citizen.
 In doing so, the court stated that
[w]ithout here pursuing that issue with respect to business corporations with widely held or publicly traded capital stock, we are not prepared to hold that individual Oregon residents or identifiable individuals associated for a common purpose such as the conduct of the Academy lose the state’s guarantee of nondiscriminatory treatment because they choose to take advantage of incorporation under the state’s laws.

This language provides a foothold to argue that the type of nonprofits in the SB 10 exemption—that is, those that meet the requirements of § 501(c)(3) of the Internal Revenue Code and that receive less than five percent of their funds from for-profit corporations—are citizens. This brief treatment of the citizen issue in Salem College & Academy, however, does not appear to have resolved the question of which corporate entities qualify as citizens and for what reasons.
 Indeed, in an August 2007 opinion addressing the article I, section 20 claim of a for-profit corporation, the Oregon Court of Appeals characterized the issue of whether a corporation is a citizen as an “obvious, important, but as yet unresolved threshold question.”
 The court, before ultimately concluding that it lacked discretion to decide the issue because it was not raised at trial, stated that “the applicability of Article I, section 20 to corporations is a complex and interesting question. The text is inconclusive, the case law inconsistent and the history, like most history, tells at least two stories.”
 A challenge to SB 10 could present an opportunity to confront the unresolved issues regarding whether corporations qualify as citizens, especially if the issue is sufficiently raised to be preserved for appellate review. 

d. Membership Organizations to Which Public Bodies Pay Dues

Whether membership organizations to which public bodies pay dues qualify as citizens would likely depend on the type of organization that receives the dues. Groups like the Association of Oregon Counties (AOC), the League of Oregon Cities (LOC) or the National Conference of State Legislatures (NCSL) should be viewed as simply another form of government since they are solely compromised of governmental entities. Considering that the Oregon Supreme Court  has held that governments do not qualify as citizens for article I, section 20 purposes,
 membership groups, when thought of in terms of these examples, would probably not be citizens. However, there might also be some types of organizations to which public bodies pay dues that consist of more than just governmental entities. If thought of in terms of these types of organizations, the question of whether membership organizations are citizens becomes more difficult, involving some of the same considerations discussed with respect to corporations and nonprofit corporations. It is difficult to predict how a court would treat this issue, given the absence of guidelines for determining which entities are citizens.

The question of whether the groups favored in SB 10 qualify as citizens could prove paramount to an article I, section 20 challenge. The question, in fact, could prove dispositive if the court maintains its focus on the status of the favored class rather than the class discriminated against.
 If the favored classes do not qualify as citizens, the article I, section 20 challenge against them could very well fail.
 Whether the groups favored in SB 10 qualify as citizens would probably have to be answered separately for each group favored in the legislation. Governments and tribes would not qualify as citizens under existing case law. Nonprofit corporations might qualify as citizens, but the determination is not certain. The determination of whether membership organizations to which public bodies pay dues qualify as citizens would depend on how a court conceptualizes such organizations. The most probable way to conceptualize the organizations is through examples such as the AOC, the LOC, the NCSL or similar organizations. This interpretation would result in a determination that membership organizations are simply governmental organizations that would not qualify as citizens.

2. Reaching the Merits of an Article I, Section 20 Challenge to SB 10

While the question of whether the groups favored in SB 10 qualify as citizens would present a significant hurdle to a potential article I, section 20 challenge, that hurdle does not foreclose the possibility of a court reaching the merits of the challenge. Indeed, as discussed above, only one Oregon case has rejected an equal privileges and immunities claim solely on the grounds that the favored group did not qualify as a citizen.
 Therefore, a strong likelihood exists that a court would reach the merits of an equal privileges and immunities claim. Some ways in which a court might reach the merits are discussed here. 
One method that a challenger to SB 10 could use to avoid having the claim dismissed on the citizen issue is to argue that the new law favors more individuals or groups than just those expressly identified in the exemption provision and that these other individuals or groups are in fact citizens. Hale v. Port of Portland
 illustrates how this argument might work.

The equal privileges and immunities challenge in Hale centered on a statutory damages cap for claims against public bodies.
 The court initially noted that the immunity given to public bodies was not relevant to the claim because the public bodies did not qualify as citizens.
 The court, however, did not dispatch of the entire claim on the grounds that public bodies are not citizens. Instead, the court evaluated whether the statute showed favoritism to more than just the public bodies expressly identified. Specifically, the court analyzed whether the damages cap afforded a privilege to certain tort victims—namely, those injured by private parties and those who, while injured by public parties, suffered damages in an amount less than the cap—that other tort victims did not receive due to the cap.
 Although the court ultimately rejected the arguments made in this respect,
 the case is an exemplar for shifting the focus in an article I, section 20 claim from groups or individuals who are not citizens to those who are.

A plaintiff challenging SB 10 could make similar arguments by asserting that certain officials whose position or constituency typically takes them to events sponsored by the exempt groups in SB 10 receive favorable treatment compared to public officials whose position typically takes them to events sponsored by private organizations. Public officials in the former category can have their expenses paid for by the exempt groups, while public officials in the latter cannot. This classification would shift focus away from the favorable treatment that SB 10 gives to the exempted groups and whether those groups are citizens. The focus would instead be on the favorable treatment that certain public officials receive. While this argument might have its own drawbacks,,
 it would be similar to the classification made in Hale to avoid the citizen issue.
Other possibilities for reaching the merits of the claim exist as well. A court could simply avoid addressing whether the groups exempted in SB 10 qualify as citizens. The court followed this approach in Northwest Advancement, Inc. v. State Bureau of Labor, Wage, and Hour Division.
 There, the court acknowledged the argument that corporations are not citizens entitled to bring an article I, section 20 claim but analyzed the merits of the claim anyway.
 The court stated that it was not necessary to resolve whether corporations are citizens because its analysis concluded that the claim failed on its merits.
 That same analysis could occur in an article I, section 20 challenge to SB 10; the court could avoid the thorny question of whether the exempted entities qualify as citizens and proceed straight to the merits of the challenge under the theory that the claim lacks merits, so there is no need to resolve the citizen issue.

Finally, the potential exists that a court would detour from the original principle that article I, section 20 calls for a focus on the favored class.
 Under this scenario, the court would view the article I, section 20 claim similarly to federal equal protection analysis, focusing not on the favoritism shown in SB 10, but instead on the new law’s discriminatory effect. As mentioned, Oregon courts and parties have shifted focus in this manner in many modern cases.
 The shift toward focusing on the groups discriminated against, however, would not automatically solve a plaintiff’s problem caused by the equal privileges and immunities clause’s referring to “citizen, or class of citizens.”
 For example, private for-profit corporations that challenge SB 10 on the grounds that the new law discriminates against them would likely still have to prove that they are citizens or classes of citizens.
 The outcome of this inquiry is not certain, as the discussion thus far has made clear.

Private individuals, however, would not have the same problem in proving their status as citizens and therefore are more likely to succeed in claiming that SB 10’s discrimination against them—private individuals who pay the costs of public officials to attend events have the payment counted as a gift—violates the equal privileges and immunities clause. Depending on who brings the article I, section 20 challenge, shifting the focus onto the status of the party discriminated against may represent an additional way to avoid the citizen issue and bring the analysis to the merits of the claim.

In sum, a plaintiff or plaintiffs challenging SB 10 on the grounds that the new law violates the equal privileges and immunities clause risk having the claim dismissed on the basis that it does not apply to citizens or classes of citizens. In addition to simply arguing that the groups are citizens, at least three approaches could take the claim beyond the citizen issue and to its merits. First, instead of focusing on the groups expressly identified in SB 10’s exemption provision, the challenge could instead focus on other groups, such as certain public officials, who are unquestionably citizens and who are arguably favored under the new law. Second, the plaintiffs could simply hope that the court declines to decide the citizen issue. Lastly, the plaintiffs could attempt to shift the focus from the favoritism shown to groups that are arguably not citizens to the discrimination against individuals or groups that are citizens. Each of these approaches has its weaknesses. Oregon courts have, however, typically not dismissed an article I, section 20 claim solely on the grounds that the case did not involve a citizen or class of citizens. Therefore, the likelihood exists that a court could delve into the merits of an article I, section 20 claim against SB 10. 

3. Analyzing the Merits of an Article I, Section 20 Claim

Assuming arguendo the court reaches the merits of an equal privileges and immunities challenge, the first step in its analysis would likely involve subjecting the exemption provision in SB 10 to an appropriate level of scrutiny. The Oregon courts have developed a tiered approach for scrutinizing favorable treatment of classes in article I, section 20 claims. The approach is similar to the framework developed for analyzing federal equal protection claims.
 Under the Oregon analysis, the unequal treatment of “suspect” classes receives strict scrutiny, while the unequal treatment of non-suspect classes receives rational basis review.
 No precise definition exists for what classes qualify as suspect, but that status has often been defined in terms of classes that have “immutable” characteristics that are “historically regarded as defining distinct, socially-recognized groups that have been the subject of adverse social or political stereotyping or prejudice.”
 Because fitting any of the groups classified through SB 10 into this definition would prove a difficult task, it is very likely that a court would analyze the bill for rationality rather than under the strict scrutiny standard. Therefore, if an article I, section 20 challenge survived the initial barriers presented by the “citizen” issue or other similar matters, then the plaintiff would still face the heavy burden of proving that the classifications made through SB 10 lacked any rational basis.

Oregon legislators did not publicly articulate any reason for excluding tribes, units of government, nonprofits and certain membership organizations from the gift limits when they pay the expenses of public officials for attending events. That lack of publicly stated reasons, however, does not mean that the exemption would fail rational basis review. As with federal equal protection jurisprudence, the outcome of rational basis review under the Oregon equal privileges and immunities clause often hinges on whether the court is able to ascertain any logical reason the legislature could have relied on in creating a distinction between classes.
 That the legislature did not actually rely on the hypothetical reason is often insignificant in the Oregon courts’ rationality review,
 which is usually extremely deferential to the legislature.
 Therefore, the court could still find that a rational basis existed for the exemption in SB 10 even if the legislature never articulated, or for that matter even considered, a reason for the exemption.

Several possible reasons for the differential treatment exist. For example, the legislature could have concluded that abuse was the most prevalent in situations where for-profit entities or private individuals pay public officials’ event expenses. Oregon’s most publicized and controversial ethics issues in recent years have, after all, involved private, for-profit beer and wine distributors paying for legislators’ trips to events in Hawaii.
 Therefore, it seems rational to subject only private, for-profit groups to the annual gift limit. This basis, or a similar one, would probably suffice to uphold the exemptions against a rationality attack. 

The foregoing has summarized many of the issues that would surface in a challenge to SB 10 based on article I, section 20 of the Oregon Constitution. While a challenge would likely fail, this prediction is difficult to assert unequivocally because of unresolved areas in the Oregon equal privileges and immunities clause jurisprudence. Aside from legal outcomes, though, the legislature created an exemption in SB 10 that differs significantly from what the Commission envisioned. The Commission proposal placed trust largely in the voters through exempting all payments to public officials to attend events “in their official capacity” while still subjecting the payment to applicable reporting requirements.
 The legislature’s approach of applying the relatively strict $50 annual gift limits to expense payments, except for payments by some groups, could receive a strong challenge not only in court but also on the ground level as public officials and the public alike try to comply with the new requirements.
VI. Measuring the Success of the Commission’s Government Ethics Law Reform Project

Giving the Oregon Legislative Assembly ethics reform bills was like giving them broccoli: many legislators knew that it was good for them, but many did not like it and tried to avoid taking too large of a serving. In the end, several courses of the “broccoli” given to the legislature this session were altered or not swallowed at all and thus never became law.
 Still, several ethics provisions did pass; they were simply repackaged into two bills instead of the ten bills originally recommended. Many of the provisions that passed came at the Commission’s recommendation.

The Commission does not have any ultimate control over the implementation of legislation it recommends. The Commission has one mandated function that is its sole authority—to recommend statutory and administrative changes.
 In fact, the doctrine of separation of powers provides that the lawmaking function is primarily the responsibility of the legislature.
 Due to the composition of the Commission, with representation from all three branches of government,
 it must act carefully and not tread on other branches’ authority. Recommendations may ultimately remain unimplemented by the legislature for a host of reasons that have nothing to do with the merits of the recommendations. Non-passage does not mean lack of success or quality. Rather, passage or non-passage of Commission recommendations is controlled by the legislative process.

Was the government ethics project successful? Success in the world of lawmaking and lobbying is often defined by the individual client or constituency. That is, were the client’s or constituency’s goals accomplished? Some clients’ goals are defensive, preventing things from happening (avoiding the passage of legislation), while other clients’ goals are proactive (having legislation passed). Ultimately, the client decides if the lawmaking and lobbying firm they have hired is meeting their needs and expectations.

But who is the Commission’s client? Some might say it is the legislature since the Commission was created in many respects to assist the legislature. In a law review article explaining the need for a commission in Oregon and explaining the value of a law reform commission, Professor Dominick Vetri wrote the following: “A commission’s true value lies in helping the legislature appreciate the need for certain changes in the law, to keep legislators more thoroughly informed throughout the legislative process, and to assist legislators in understanding the implications of legislative decisions on the work of the courts.”
 The Commission’s enabling legislation emphasizes its relationship to the legislature. The Commission was established to a conduct a “continuous substantive law revisions program.”
 It is required to file a report with the legislature at each regular session containing its recommendations for revision, and is required to study any topic the legislature refers to it by concurrent resolution.

Others might contend that, as a public body, the Commission’s client is simply the citizenry of Oregon. Looking at the ethics project, it was both the governor and the legislature who requested that the Commission take on the project, citing public need for the project and confidence in the Commission to handle the job.
 News reporters contended throughout the legislative interim and the 2007 session that there was a public outcry for government ethics law reform in light of recent ethics scandals. In the end, while lamenting some missed opportunities for even more ethics reform, the Press seemed pleased with the final legislation and the efforts to improve public perception.

One of the hallmarks of the Commission’s work continues to be public participation and consultation. Having a “consultative” Commission is a recognized key attribute of law reform commissions internationally today: “A deep commitment to undertaking extensive community consultation as an essential part of research policy development is the sine qua non of a law reform commission.”
 A demonstrated benefit of the Commission’s non-political collaborative approach to law reform is that people with different political ideologies, expertise and experiences are willing to work together and volunteer their time and energy to seek law reform. The ethics project, perhaps more than any other Commission project before it, demonstrated the ability to harness an extraordinary volunteer effort in the course of its work, to supplement its own staffing and expertise. Persons inside and outside the government establishment were recruited to participate and brought their expertise to the Work Group. If the Commission’s  success is to be measured based on participation and education, the ethics project should certainly be deemed a success. Some 28 persons served as members and advisors, bringing priceless expertise and experience.
 The group served extraordinarily, volunteering countless hours to studying the law, discussing the law and making recommendations for law reform. In addition, the Commission process was open to the general public to observe and participate in the law reform process; members of the public attended Work Group meetings, Commission meetings and special public hearings to discuss the bill drafts.

A successful law reform commission is also independent and should not have a political agenda. One academician, commenting on law commissions generally, emphasized that “a law reform commission should never undertake an inquiry unless it does not know what the outcome will be.”
 If the outcome is already known, a law reform commission should not be used; rather those in government simply need to use the legislative process to effect the government policy desired.
 That is, truly independent law reform does not have preconceived “right” policy answers. Once into the law reform project, a delicate balance must be struck between recommending ideal legislation and pragmatic legislation. “A law reform agency will not be successful if it only focuses on small and immediate issues and does not take a broader view of reform. However, it will not survive for long by indulging in quests that are of purely theoretical interest.”

Looking at “independence” as a measure of success, the ethics project seems to have been truly successful. The Commission went into the ethics project tasked with conducting comprehensive reform, and there was not any specific end-product in mind. Rather, the Work Group systematically went through the ethics code, identifying perceived outdated and confusing statutes as well as flagging potential gaps in the law. The Work Group tasked staff with conducting research and comparing Oregon’s ethics code with other state ethics laws. Legislative counsel then provided draft bill wording for the Work Group based on identified needs. Many of the Commission’s recommendations passed as written, but other recommendations were stricter or less restrictive than those ultimately passed. In short, a thorough review was conducted and, in the end, a near-consensus product emerged that provided reform in a host of areas.

Another factor in judging the success of a law reform commission is the footprint that is left behind—including the research, reports, analyses, and recommended legislation. In an essay discussing the future of law reform institutions globally, Australian Law Reform Commission President, David Weisbrot, wrote, “A commission report should have independent and enduring value as an authoritative text on a given topic, even where the recommendations have not been acted upon by government.”
 This is important to keep in mind as significant policy changes can take years and several legislative sessions to be implemented. On this factor, the Commission was also successful, as a full report, PowerPoint presentation, and countless memos, summaries and charts were all submitted to the legislature and will serve as a resource for years to come.

Finally, others might judge success based simply on numbers, i.e., the quantitative method of evaluation. Were the Commission’s recommendations successfully implemented into law? Of the ten bills recommended, provisions from eight of the ten bills were passed during the first session the recommendations were made. The legislature, however, modified many significant provisions of the bills and wholesale rejected three subject areas in 2007—individualized prejudgment bias,
 (conflict of interest rules based on non-economic preconceived biases) campaign contribution use restrictions
, and remedies for when a public official’s or public body’s actions violated ethics laws.
 Still, many provisions were signed into law as recommended by the Commission or were only modestly modified.
 In any event, the yardstick of judging a law reform agency’s success by the number of its reform proposals that lead to legislative action is too simplistic of a standard and misunderstands the nature of law reform work. The Commission’s work certainly made the legislature think about and discuss fundamental government ethics issues, and the discussion will likely continue.  That in itself made the project a success. 

	( Co-authored by Wendy J. Johnson, Deputy Director and General Counsel, Oregon Law Commission; Samuel Sears, Staff Attorney for the Oregon Law Commission; and Daniel Rice, Law Clerk for the Oregon Law Commission.  The authors extend special thanks to Legislative Counsel’s office, particularly Ted Reutlinger, Chief Deputy Legislative Counsel. Without their amazing drafting and legal expertise, the reform of Oregon’s government ethics laws could not have been completed, nor would the journey have been as enjoyable.
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� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �Id. § 14(2)(b).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �H.B. 2595, 74th Leg., Reg. Sess. §2 (2) (Or. 2007).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �For example, a teacher could be prosecuted by a district attorney, the Teacher Standards and Practices Commission and the Ethics Commission.


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �See Les Zaitz, Bunn Demands State Foot Bill, The Oregonian, Jan. 9, 2003, at A1 (ethics commission charged former state school superintendent with 1,433 ethics charges based on repeated personal phone calls and personal trips with a state car).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �H.B. 2595, 74th Leg., Reg. Sess. § 3(2)(f), (g).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �See, e.g., Or. Rev. Stat. § 244.045 (2005) (restricting certain private employment by occupation or industry and restricting lobbying activities after public official ceases to hold position).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �S.B. 10, 74th Leg., Reg. Sess. § 15b. The bill counts any special session held in 2008 or 2010 as a regular session. The Commission recommended a two-year ban, but the bill was amended to require sitting out only one session, counting special sessions. Neither did the Commission recommend making the restriction retroactive. Instead, it recommended applying the restriction to newly elected or reelected legislators, rather than changing the rules for persons who were already in office and may not have taken office if they knew they couldn’t lobby for money after leaving office.


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �Id. § 15(6).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �Or. Rev. Stat. § 244.045 (restricted officials include the following: Public Utility Commissioners; Director of DCBS; Administrator of the Division of Finance & Corporate Securities; Administrator of the Insurance Division; Administrator of the Oregon Liquor Control Commission; Director of the Oregon State Lottery; Deputy Attorney General & assistant attorney generals; State Treasurer & Chief Deputy State Treasurer; public officials who have invested public funds as part of their official duties; and Department of State police persons who have worked with tribal gaming or lottery matters.).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �S.B. 10, 74th Leg., Reg. Sess. § 17(5).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �Id. § 23a.


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �Or. Rev. Stat. § 244.020(10) (“‘Legislative or administrative interest’ means an economic interest, distinct from that of the general public, in one or more bills, resolutions, regulations, proposals or other matters subject to the action or vote of a person acting in the capacity of a public official.”).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �Id. § 244.020(7) (defining “gift” and providing exceptions to the gift limit); id. § 244.040(2) (prohibiting solicitation and receipt of gifts over $100).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �Id. § 244.040(5).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �Id. §§ 244.020(7), 244.100.


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �Id. § 244.060(6).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �See id. § 244.010. In addition, while any gift or payment of expenses if solicited or accepted upon an agreement or intent that a vote, action or decision will be thereby influenced is a bribe, gifts of significant value tend to look more like bribes. See id. §§ 162.015, 162.025 (defining bribery crimes).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �Id. § 244.020(7)(c).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �Id. § 244.060(6)(a).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �See id. § 244.020(7) (defining gifts); id. § 244.040(2) (prohibiting receipt of gifts over $100).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �Or. Rev. Stat. § 244.300 (2005).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �See Legislators and Lobbyists, The Oregonian, May 11, 2007 (provides links to several articles documenting unreported trips taken by legislators), available at http://blog.oregonlive.com/oregonianextra/2007/05/legislators_and_lobbyists.html.


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �See H.B. 2598, 74th Leg., Reg. Sess. § 3(1)(b) (Or. 2007).  The Work Group also recommended an increase because of the broad application of the gift limits.  For example, the gift limits apply to funeral flowers, holiday gifts, wedding gifts, sympathy cards and other common social courtesy items.


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �See H. B. 2598, 74th Leg., Reg. Sess. §3 (Or. 2007); cf. S.B. 10, 74th Leg., Reg. Sess. § 18(4) (Or. 2007). (generally prohibiting entertainment).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �See Oregon House of Representatives, Rules of the House of Representatives, Seventy-fourth Legislative Assembly, 2007–2008, Rules 19.50 and 19.55, at 34–35 (2007) (limiting gifts to $10 and prohibiting out-of-state travel, entertainment and meals).  These rules sunseted upon enactment of SB 10. See Rule 19.70.


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �See discussion supra III B.


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �Id. § 18.  


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �Id. § 18(4).  The entertainment prohibition can lead to absurd results.  For example, an individual with a legislative or administrative interest can give a $50.00 cash gift, but not a ticket to an entertainment event worth the same amount.  The entertainment prohibition was included in SB 10 during the final work session in the Oregon House Committee on Elections, Ethics, and Rules on June 24, 2006.  The only testimony regarding this new prohibition was a brief explanation by Senior Deputy Legislative Counsel, Ted Reutlinger, and some general questions by Representatives Vicki Berger and Dave Hunt. See Public Hearing on S.B. 10 before the H. Comm. on Elections, Ethics, and Rules, 74th Leg. 11:40-14:20 (statement of Senior Deputy Legislative Counsel Ted Reutlinger explaining amendments regarding entertainment). See also id. at 46:38-49:35 (statements of Representatives Vicki Berger and Dave Hunt asking questions regarding entertainment provisions), available at http://www.leg.state.or.us/listn/.


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �S.B. 10, 74th Leg., Reg. Sess. § 16a(5) (Or. 2007).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �The Ethics Commission’s opinions, separated into categories, are available at http://www.oregon.gov/OGEC/opinion_category.shtml.





� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �Or. Rev. Stat. § 244.040(1)(a) (2005) (“No public official shall use or attempt to use official position or office to obtain financial gain or avoidance of financial detriment that would not otherwise be available but for the public official’s holding of the official position or office, other than official salary, honoraria, except as prohibited in paragraphs (b) and (c) of this subsection, reimbursement of expenses or an unsolicited award for professional achievement for the public official or the public official’s relative, or for any business with which the public official or a relative of the public official is associated.”) (emphasis added.).  This statute is the source of the so-called “but for” test.


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �H.B. 2595, 74th Leg., Reg. Sess. § 26c(1)(a) (Or. 2007) (Likewise, a public official may not fire, discharge, or demote a relative or member of the household.).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �Id. § 26c(4). The Work Group did not want public bodies to discriminate against relatives as employer discrimination solely because of employment of another family member is an unlawful employment practice. Or. Rev. Stat. § 659A.309 (2005).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �An example discussed by the Work Group is that a school district may hire the principal’s wife to teach at the same school, but the principal is not permitted to make the hiring decision.


� ADVANCE \r18 \* MERGEFORMAT ��.H.B. 2595, 74th Leg.; Reg. Sess. § 26d(1) (Or. 2007).


� ADVANCE \r18 \* MERGEFORMAT ��.  Id. § 26d(4).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �Id. § 26c(2), (3)(a).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �Or. Law Comm’n, Biennial Report of the Oregon Law Commission 2005-2007, 146 (2007).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �H.B. 2595, 74th Leg., Reg. Sess. § 26d(2), (3) (Or. 2007).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �See id.


� ADVANCE \r18 \* MERGEFORMAT ��. Or. Rev. Stat. § 244.040(2), (5) (2005).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �Representative Billy Dalto, Elections Division Office of the Secretary of State of Oregon, Case No. 2007-01, (Feb. 15, 2007) at 4–5.


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �Or. Rev. Stat. § 260.407.


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �Representative Billy Dalto, Elections Division Office of the Secretary of State of Oregon, Case No. 2007-01, (Feb. 15, 2007) at 4–5.


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �S.B. 10, 74th Leg., Reg. Sess. § 29, 33(1)–(3), (6) (Or. 2007).


� ADVANCE \r18 \* MERGEFORMAT ��.  id. § 29(2)(a)–(e).  There is an ambiguity as to whether an action to bring injunctive proceedings against a public body investigating and threatening legal proceedings against the public official (such as the Ethics Commission) is a defensive or offensive action. Such actions would only arise where a public official is facing potential charges by an agency. Accordingly, the stakeholders agreed that such expenses were within the intended scope of actions that should be permitted for funding by the Legal Expense Trust Fund.  Unfortunately, this issue could not be resolved before the legislature adjourned. This ambiguity could be resolved by a rule stating that such injunctive proceedings fall within the scope of “defending the public official in a proceeding or investigation brought or maintained by a public body.” See Id. § 29(2)(e).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �See Or. Rev. Stat. § 171.735(4). There are exemptions from the lobbyist registration requirement for a few state public officials whose jobs also entail lobbying the state government including the Governor, Executive Assistant to the Governor, Legal Counsel to the Governor, Secretary of State, Deputy Secretary of State appointed pursuant to ORS 177.040, State Treasurer, Chief Deputy State Treasurer appointed pursuant to ORS 178.060, Attorney General, Deputy Attorney General appointed pursuant to ORS 180.130, Superintendent of Public Instruction, Commissioner of the Bureau of Labor and Industries and any judge. Id. § 171.735(2), (5).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �See id. §§ 171.745(1)(a)–(b), 171.750(1)(a)–(b).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �S.B. 10, 74th Leg., Reg. Sess., § 6b(5).  The Law Commission was created after the ethics laws were codified in 1974. 


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �Id. § 6c(3).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �See Or. Rev. Stat. § 171.725(8) (defining lobbying to cover those who influence or attempt to influence legislative officials); id. § 171.725(7) (defining legislative official to mean members or members-elect of the legislative assembly as well as staffs of the legislative branch).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �See id. § 171.745(1)(b); id. § 171.750(1)(b) (requiring report of names of executive officials to whom or for whose benefit expenditures were made over a threshold dollar amount); id. § 171.725(4) (defining executive official).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �S.B. 10, 74th Leg., Reg. Sess. §§ 6(8), 6a.


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �Or. Rev. Stat. § 244.250(1), (3) (Members may serve over four years if they complete the unfinished term of another member.).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �Id. § 244.250(1)(a). No more than four of the members may be from the same political party. Id. § 244.250(2).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �Id. § 244.250(1)(b).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �Id. § 244.250(1).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �Id. § 244.310.


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �S.B. 10, 74th Leg., Reg. Sess. § 2 (Or. 2007).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �H.B. 2595, 74th Leg., Reg. Sess. §§ 23–24 (Or. 2007).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �Id. §§ 23(4)(a)–(6)(a), 24(4)(a)–(6)(a).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �Id. § 23(4)(a)(B).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �Id. § 23.


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �See 1993 Or. Laws 2165.


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �H.B. 2595, 74th Leg., Reg. Sess. §§ 23–24 (deleting opt-out). See Oregon Law Commission Public Hearings on Government Ethics Project (Oct. 4–5, 2006) (on file at the Oregon Law Commission), available at http://www.willamette.edu/wucl/olc/groups/govt_ethics/.


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �H.B. 2595, 74th Leg., Reg. Sess. § 1(7)(a)–(c) (as introduced) This provision was amended out of the bill. See Oregon Law Commission Public Hearings on Government Ethics Project, supra note 102. Traditional APA processes provide that an ALJ will issue an order in a contested case, including findings of fact and conclusions of law, but the agency can modify the order and even reverse the decision in limited circumstances. Or. Rev. Stat. § 183.650 (1)–(3) (2005).  Some disfavored the traditional APA process because they believed the Ethics Commission should not have final order authority because it handles the case through the investigation phase, finding of cause, and preliminary review phase. Allowing the agency to amend the final order seemed to be too many bites of the apple..


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �See Public Hearing on H.B. 2595 before the H. Comm. on Elections, Ethics, and Rules, 74th Leg., Reg. Sess. (Or. 2007), available at http://www.leg.state.or.us/listn/. Public officials may also receive awards of attorney fees from the Ethics Commission if they prevail in the suit. Or. Rev. Stat § 244.400.


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �See generally David W. Heynderickx, Finding Middle Ground: Oregon Experiments with a Central Panel for Contested Case Proceedings, 36 Willamette L. Rev. 219, 219, 242 (2000).  The Work Group discussed how teachers, doctors, accountants, and other professionals were subject to the APA procedure for their respective ethics complaints and did not have an opt-out available.


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �Or. Rev. Stat. § 183.497 (permitting award of attorney fees in “judicial proceeding” only); see Kaib’s Roving R. Ph. Agency, Inc. v. Employment Dep’t, 111 P.3d 739, 744 (Or. 2005).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �Or. Rev. Stat. § 183.497(1)(a)–(b).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �Id. § 244.400 (1)–(3).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �H.B. 2595, 74th Leg., Reg. Sess. § 12–15 (Or. 2007).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �Or. Rev. Stat. § 244.280 (2005); see Or. Admin. R. § 199-001–0030(7) (2007).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �Or. Admin. R. § 199-001-0030(8).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �See H.B. 2595, 74th Leg., Reg. Sess. §§ 12(3), 14(3), 15(2).


�.  For example, the statutes previously imposed no timelines on the issuing of


opinions.


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �Id. §§ 3(1)(d), 12(2), 14(2). Presently, opinions are available online, but are difficult to find because there is no search engine. Oregon Government Ethics Commission, http://www.gspc.state.or.us/OGEC/advisory_opinions.shtml (last visited on Oct. 4, 2007).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �To that end, statewide associations may adopt rules or policies interpreting the ethics laws and submit them to the ethics commission for review.  The commission shall approve or reject them, giving reasons for any rejection.  Officials who act in compliance with approved rules or policies may not be sanctioned by the Ethics Commission.  H.B. 2595, 74th Leg., Reg. Sess. §§ 4–5.


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �See Id. § 3.


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �Id. § 3(4).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �See S.B. 10, 74th Leg., Reg. Sess. § 9(2)(e) (Or. 2007). A rulemaking advisory group, gathered together by Ethics Commission Executive Director Ron Bersin, held its first meeting on October 8, 2007.


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �See Or. Rev. Stat. §§ 171, 244, 260 (The government ethics provisions are contained in Chapter 244, but the legislature also made changes to Chapters 171 and 260, dealing with lobbying and campaign financing, to the extent that those chapters intersect with government ethics laws.).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �S.B. 10, 74th Leg., Reg. Sess. § 2(1).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �See id. § 2(5) (requiring the Ethics Commission to “adopt rules specifying the methods for calculating and collecting the rates and charges described in this section”).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �See discussion supra Section III D.


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �This provision would be similar to the restrictions on government lawyers provided by Rule 1.11(d)(2)(vi) of the Oregon Rules of Professional Conduct.


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �H.B. 2595, 74th Leg., Reg. Sess. §§ 2(1)(b)–(2)(2) (as introduced).  These provisions were amended out of the version of HB 2595 that passed.


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �See Or. Law Comm’n Summary Meeting Report (Oct. 30, 2006) (In deciding not to recommend a two-year subsequent employment prohibition for public officials over the industry they regulate, the Government Ethics Work Group recognized the significant burden that such regulations place on public officials and the minimal harm that may result in a public official’s use of prior relationships or knowledge. The ex-public official’s prior relationships with current public officials, and his or her knowledge of the public body’s processes could just as easily serve as a benefit to both the public body and the regulated industry.), available at http://www.willamette.edu/wucl/olc/groups/govt_ethics/SMR%2010_30_06.pdf.


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �See H.B. 2595, 74th Leg., Reg. Sess. (as introduced); see also Or. Rev. Stat. § 244.045 (regulating subsequent employment of several top state regulatory officials).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �That is not to say that a public official will act improperly if he or she has secured an employment contract with a company over which the public official has regulatory oversight, but there exists a recognizable conflict of interest.


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �Many of the government ethics laws are precautionary and indiscriminately punish both harmful and innocuous behavior. Sometimes, but not always, violations of these provisions cause actual harm and could accurately be described as unethical behavior. This may be one reason that critics of government ethics laws feel that the laws are sometimes disconnected from unethical behavior.


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �Or. Rev. Stat. § 244.120.


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �Compare Or. Rev. Stat. § 171.756 (legislators are prohibited from lobbying while in office), and H.B. 2595, 74th Leg., Reg. Sess. (legislators are not prohibited from consulting for clients for a fee while serving in office). The distinction between consulting and lobbying is slight and, arguably, overlapping.


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �Besides the Commission recommendation, there were separate bills in the Oregon House and Senate to prohibit prior legislators from lobbying for one session after they end their public service. See H.B. 2595, 74th Leg., Reg. Sess. (version recommended by the Commission); H.B. 2589, 74th Leg., Reg. Sess. (Or. 2007) (house version of the lobbying prohibition); S.B. 10, 74th Leg., Reg. Sess. § 15(6) (Or. 2007) (senate version of the lobbying prohibition).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �See discussion supra Section III E.


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �S.B. 10, 74th Leg., Reg. Sess. §§ 16a(5)(b)(A)–(N).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �As pointed out above, the legislative assembly took a different philosophical approach than the Commission in regards to gift regulations. The point of this section is not to present arguments in favor of alternative recommendations, but to work within the adopted approach to suggest clarifications and, hopefully, improvements.


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �Or. Rev. Stat. § 244.020(7)(e).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �See Public Hearing on S.B. 10 before the H. Comm. on Elections, Ethics, and Rules, supra note 65 (during the hearings between January 11, 2007 and March 23, 2007, many of the specific gift provisions were not explicitly discussed, especially compared with the amount of discussion dedicated to the funding issue, which occupied a large percentage of the Senate Committee’s time).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �S.B. 10, 74th Leg., Reg. Sess. § 18(4)(a) (enrolled version) (“A public official, a candidate for public office or a relative or member of the household of the public official or candidate may not solicit or receive, directly or indirectly, any gift of payment of expenses for entertainment from any single source that could reasonably be known to have a legislative or administrative interest in any governmental agency in which the public official holds, or the candidate if elected would hold, any official position or over which the public official exercises, or the candidate if elected would exercise, any authority.”); see also Public Hearing on S.B. 10 before the H. Comm. on Elections, Ethics, and Rules, supra note 65 (Senior Deputy Legislative Counsel Ted Reutlinger did provide an explanation of the provisions and answer some general questions on the subject of entertainment.).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �S.B. 10, 74th Leg., Reg. Sess. § 18(1).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �Id. § 18(4)(a) (emphasis added).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �Id. § 16a(5)(b)(E) (“Admission provided to or the cost of food or beverage consumed by a public official, or a member of the household or staff of the public official when accompanying the public official, at a reception, meal or meeting held by an organization before whom the public official appears to speak or to answer questions as part of a scheduled program.”).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �See Colo. Const. art. XXIX, § 3(3)(e).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �The primary purpose of gift limitations is to prohibit those with a legislative or administrative interest from using gifts to gain undue influence. In some respects, these prohibitions can be seen as a prophylactic measure to restrict forms of bribery that, due to the nature of the offense, could not otherwise be proven. The drawback, however, is that many legitimate, beneficial or otherwise harmless interactions fall within the scope of the prohibition. The gift exceptions are meant to identify and allow these legitimate interactions. See Public Hearing on S.B. 10 before the S. Comm. on Rules, 74th Leg., Reg. Sess. 48–49:41, 1:11:25–1:12:40 (Or. 2007) (Senator Kate Brown and Andi Miller, lobbyist for the Oregon Business Association, emphasize the point that a complete or near complete gift ban would be undesirable because it would too severely limit positive and beneficial interactions), available at http://www.leg.state.or.us/listn/.


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �The Oregon Senate Committee on Rules held seven public hearings on SB 10 between January 11 and February 23, 2007. Although there was testimony and debate focusing on each of the government ethics topics covered in SB 10, there was not a lot of discussion on the specific wording of the gift exceptions. See Public Hearing on S.B. 10 before the S. Comm. on Rules, supra note 142 (testimony of Wendy Johnson, Deputy Director of the Oregon Law Commission). This was likely due to the wide array of issues covered and the time limitations of the legislative session. As a result, the committee was unable to sufficiently determine whether certain terms were ambiguous or whether there would be possible unintended consequences or room for abuse. To be sure, however, there were general policy-based discussions on the value and wisdom of gift restrictions and some discussions of specific provisions (usually by way of explanation of amendments from legislative counsel). Generally, the Senate Committee on Rules devoted a relatively large portion of its time to discussing funding, while the House Committee on Elections, Ethics, and Rules focused mostly on gift rules. See e.g., Public Hearing on S.B. 10 before the H. Comm. on Elections, Ethics, and Rules, supra note 65, at 46:38–1:06:45 (legislators discussing gift rules).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �The public hearings were replete with testimony by members of the public, stakeholders, and legislators indicating a desire and intent to put an end to such practices. See Public Hearing on S.B. 10 before the S. Comm. on Rules, supra note 142, at 1:30–4:30 (citizen testimony stating such); id. at 48:50–52:28 (Sen. Betsy Johnson and Sen. Kate Brown discussing the need to distinguish between appropriate and beneficial travel and junkets, arguing the latter need to be abolished and the former preserved); id. at 1:20:23–1:20:47, 1:26:50-1:27:40 (testimony by Exec. Director of Democracy Reform Oregon, Janice Thompson, and Deputy Director of the Commission, Wendy Johnson, stating this point).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �S.B. 10, 74th Leg., Reg. Sess. § 16a(5)(b)(F) (“Reasonable expenses paid by any unit of the federal government, a state or local government, a Native American Tribe that is recognized by federal law or formally acknowledged by a state, a membership organization to which a public body as defined in ORS 174.109 pays membership dues or a not-for-profit corporation that is tax exempt under section 501(c)(3) of the Internal Revenue Code and that receives less than five percent of its funding from for-profit organizations or entities, for attendance at a convention, fact-finding mission or trip, or other meeting if the public official is scheduled to deliver a speech, make a presentation, participate on a panel or represent state government as defined in ORS 174.111, a local government as defined in ORS 174.116 or a special government body a defined in ORS 174.117.”).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �Id.


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �See id.


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �See Colo. Const. art. XXIX, § 3(3)(f) (Excluding from the states’ gift limits reasonable expenses paid by a nonprofit organization or state or local government “for attendance at a convention, fact-finding mission or trip, or other meeting if the person is scheduled to deliver a speech, make a presentation, participate on a panel, or represent the state or local government. . . ”).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �See id.


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �See S.B. 10, 74th Leg., Reg. Sess. § 16a(5)(b)(F).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �A definition of “meeting” is “to come together for a common purpose.” Merriam-Webster Dictionary 554 (1989). That definition would likely include a “convention,” which is defined as “an assembly of persons met for a common purpose,” or a fact-finding mission or trip. See id. at 197.


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �S.B. 10, 74th Leg., Reg. Sess. § 16a(5)(b)(H) (“Reasonable food, travel or lodging expenses provided to a public official, a relative of the public official accompanying the public official, a member of the household of the public official accompanying the public official or a staff member of the public official accompanying the public official, when the public official is representing state government as defined in ORS 174.111, a local government as defined in ORS 174.116 or a special government body as defined in ORS 174.117: (i) On an officially sanctioned trade-promotion or fact-finding mission; or (ii) In officially designated negotiations, or economic development activities, where receipt of the expenses is approved in advance.”)


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �Cf. id. § 16a(5)(b)(F).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �That is not to say this exception would not benefit from rulemaking. Rep. Dave  Hunt raised issues regarding whether each expense of a trip must be approved in advance or whether all of the expenses for a trip could be approved at once. See Public Hearing on S.B. 10 before the H. Comm. on Elections, Ethics, and Rules, supra note 65, at 9:13–10:53.


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �See Public Hearing on S.B. 10 before the H. Comm. on Elections, Ethics, and Rules, supra note 65, at 7:58–10:52 (Senior Deputy Legislative Counsel, Ted Reutlinger explained amendments to the exception and answers questions). Compare B-Engrossed S.B. 10, 74th Leg., Reg. Sess. § 16a(5)(b)(I), available at http://www.leg.state.or.us/07reg/ measpdf/sb0001.dir/sb0010.b.pdf, with C-Engrossed S.B. 10, 74th Leg., Reg. Sess. § 16a(5)(b)(H), available at http://www.leg.state.or.us/07reg/measpdf/sb0001.dir/ sb0010.c.pdf. One example of potentially beneficial rulemaking brought up in the public hearing would be to clarify that a public body is not required to approve each individual expense in advance, but may approve expenses for the entire trip at one time. See Public Hearing on S.B. 10 before the H. Comm. on Elections, Ethics, and Rules, supra note 65, at 9:15–10:52.


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �S.B. 10, 74th Leg., Reg. Sess. §§ 16a(5)(b)(L), (M) (“(L) Food or beverage consumed by a public official at a reception where the food or beverage is provided as an incidental part of the reception and no cost is placed on the food or beverage; (M) Entertainment provided to a public official or a relative or member of the household of the public official that is incidental to the main purpose of another event.”).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �See Public Hearing on S.B. 10 before the H. Comm. on Elections, Ethics, and Rules, supra note 65, at 11:40–14:20 (Senior Deputy Legislative Counsel, Ted Reutlinger, explained amendments regarding entertainment).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �See id. at 46:38–49:30 (Rep. Vicki Berger and Rep. Dave Hunt asked questions regarding the entertainment prohibition).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �See Letter from Gregory A. Chaimov, Legislative Counsel, to Representative Max Williams, Chair, House Judiciary Committee (Mar. 10, 2000) (Legislative Counsel argues that any gift limitation is in violation of article I, section 8 of the Oregon Constitution).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �VanNatta v. Oregon Gov’t Ethics Comm’n, No. 07C20464 (Or. Cir. Ct. Marion County filed Oct. 8, 2007).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �State v. Henry, 732 P.2d 9, 11 (Or. 1987). See also Rex Armstrong, Free Speech Fundamentalism—Justice Linde’s Lasting Legacy, 70 Or. L. Rev. 855, 858 (1991) (Oregon’s guarantee of free speech provides more clarity, consistency, and greater protection than the federal First Amendment); Brian Broderick, Note, State v. Henry: A Rational Approach to the Extension of Individual Rights, 67 Or. L. Rev. 507 (1988) (further elaborating this point).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �The parties in VanNatta v. Oregon Government Ethics Commission have also raised issues based on article I, sections 26 and 20, Oregon’s right to assemble and petition government, and article I, section 20, the privileges and immunities provision. Article I, section 20, the privileges and immunities provision, is dealt with in section V.E. of this paper. Article I, section 26, the right to assemble and petition government, substantially follows its more developed free speech counterpart of article I, section 8, and will likely not provide occasion to deviate from that analysis and thus is not analyzed in this Article. See State v. Illig-Renn, 142 P.3d 62, 68 (Or. 2006) (“We think it follows that [article I, section 8 and article I, section 26] are subject to the same analytical framework . . . .”).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �See S.B. 10, 74th Leg., Reg. Sess. §§ 16–27 (Or. 2007).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �Id. § 18(1) (“During a calendar year, a public official, a candidate for public office or a relative or member of the household of the public official or candidate may not solicit or receive, directly or indirectly, any gift or gifts with an aggregate value in excess of $50 from any single source that could reasonably be known to have a legislative or administrative interest in any governmental agency in which the public official holds, or the candidate if elected would hold, any official position or over which the public official exercises, or the candidate if elected would exercise, any authority.”).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �See Chip Nielsen, State Lobby and Gift Laws, 1558 Practicing Law Institute: Corporate Law and Practice Course Handbook Series 413, 433 (2006) (only North Dakota does not place limits on what gifts public officials may receive); see also First Amendment Council (providing information on pending cases challenging the constitutionality of Colorado’s recently passed government ethics laws), available at http://www.firstamend mentcouncil.org/.


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �Or. Rev. Stat. § 244.020(7) (2005) (defines a “gift” as: “something of economic value given to a public official or the public official’s relative without valuable consideration of equivalent value . . . which is not extended to others who are not public officials or relatives or the relatives of public officials on the same terms and conditions; and something of economic value given to a public official or the public official’s relative for valuable consideration less than that required from others who are not public officials.” SB 10 amended this subsection to include members of the household of a public official, but did not otherwise change the definition).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �Or. Rev. Stat. § 244.020(7)(c), (d), and (e).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �See S.B. 10, 74th Leg., Reg. Sess. §§ 16a(5)(b)(C)–(N).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �Oregon Courts first analyze constitutional claims using the state constitution and only apply the U.S. Constitution if the question cannot be answered using state law. Sterling v. Cupp, 625 P.2d 123, 126 (Or. 1981). Given the fact that commentators and the court agree that article I, section 8 grants more expansive free speech protection than the First Amendment of the U.S. Constitution, it should follow that if the gift limitations do not violate article I, section 8, then they will not violate the First Amendment. It is, of course, axiomatic that the U.S. Supreme Court is not bound by Oregon free speech analysis, and at the time of publication, the state district court of Denver, Colorado granted an injunction based on First Amendment free speech grounds in favor of individuals challenging similar, but more restrictive and distinguishable, gift limitations.


�.  Or. Const. art. 1, § 8.


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �649 P.2d 569 (Or. 1982); see also State v. Ciancanelli, 121 P.3d 613, 631 (Or. 2005) (reaffirming the Robertson framework).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �See State v. Plowman, 838 P.2d 558, 562-63 (Or. 1992) (first opinion setting out these categories).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �Id. at 562 (quoting Robertson, 649 P.2d at 576).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �Robertson, 649 P.2d at 576.


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �Plowman, 838 P.2d at 562.


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �See Robertson, 649 P.2d at 577.


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �Id. at 578.


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �Plowman, 838 P.2d at 563.


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �Id. at 563 (quoting Robertson, 649 P.2d at 579). But see William Long, Note, Requiem for Robertson: The Life and Death of a Free-Speech Framework in Oregon, 34 Willamette L. Rev. 101, 124-25 (1998) (arguing specifically that the categorical approach set out in State v. Plowman is a miscasting of the original approach and generally that the Robertson categories as they have developed should be discarded in favor of an approach that measures the validity of laws implicating speech by weighing them against the harms focused on by the law).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �See Fair Political Practices Comm’n v. Superior Court, 599 P.2d 46, 54 (Cal. 1979) (in analyzing a statute regulating lobbying, including a monthly $10 gift limitation, the court stated, “[i]t is only when there exists a real and appreciable impact on, or a significant interference with the exercise of the fundamental right that the strict scrutiny doctrine will be applied”). Oregon courts would benefit from more clearly articulating an approach that focuses on the extent that speech is actually restrained or restricted when analyzing content neutral statutes.


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �See Robertson, 649 P.2d at 578.


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �An extreme example of this assertion would be the act of assassinating a public figure for the expressive purposes of showing displeasure of that public figure’s public policies. Such actions clearly are, and certainly should be, punishable despite any communicative aspects they may involve. If the defendant in such a case challenged the relevant homicide statue on free speech grounds it would be analyzed under the third Robertson category because it is directed at harm per se—the unlawful killing of another. Analytically, this would be an easy case for a court to decide for two reasons. First, the law is clearly directed at harm and not speech. Second, even though the statute is, in a sense, restricting one avenue of expression it does not impermissibly restrict an individual’s ability to speak (clearly many more appropriate and traditional options are available to express displeasure regarding a public official). However, it is unclear when expressive activity that violates an otherwise legitimate prohibition of conduct would be protected speech. Should the inquiry be based on the definiteness of the harm proscribed by the regulation, the type of harm regulated, the restrictiveness of the regulation on the individual’s ability to express an opinion or speak on any subject whatever, or all three?


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �Or. Rev. Stat. § 171.725(8) (2005). Although the gift laws apply to any person with a legislative or administrative interest, not just lobbyists, the reasons for giving gifts would be the same for both.


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �See Kent Greenawalt, Criminal Coercion and Freedom of Speech, 78 Nw. U. L. Rev. 1081, 1090, 1098–99 (1983) (arguing that, like conduct, certain words uttered are outside of the scope of protection of the federal or state free speech constitutional provisions because they are not actually “expression” or “speech” for the purposes of those provisions). The court in Robertson, albeit without justification or explanation, provided that words uttered in the context of conventional crimes, such as bribery and perjury, are not subject to the strictures of article I, section 8. Robertson, 649 P.2d at 588–89. It appears that the court accepted significant portions of the conventional crimes argument without fully elaborating on it or extending the reasoning to its logical conclusion.


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �See, e.g., Gardiner Harris, Minnesota Limit on Gifts to Doctors May Catch On, N.Y. Times, Oct. 12, 2007, available at http://www.nytimes.com/2007/10/12/us/12gift. html?_r=1&ref=us&oref=slogin.


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �Although not all individuals with a legislative or administrative interest are technically lobbyists, this article refers to lobbyists as including individuals with a legislative or administrative interest for brevity.


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �The question of constitutionality here is posed in terms of whether speech is impermissibly restricted because the question is more relevant and consistent with the leading case on lobbyist speech. Fidanque v. Gov’t Standards & Practices, 969 P.2d 376 (Or. 1998). In addition, the usefulness of the rigid categorical methodology of the Robertson framework has been questioned by commentators because the categories are unhelpful in some instances in determining whether speech is impermissibly burdened. See Long, supra note 179, at 139; see also Jack Landau, Of Lessons Learned and Lessons Nearly Lost: The Linde Legacy and Oregon Constitutional Law, 43 Willamette L. Rev. 251, 268–77 (2007) (detailing the court’s difficulties and inconsistencies in applying the Robertson framework).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �969 P.2d at 379–80.


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �Fidanque, 969 P.2d at 379–80. The court rejected the state’s argument that the amount of the fee imposed is a reasonable approximation because “the statute on its face does not tie the costs associated with registering lobbyists” and the record was not sufficiently detailed. Id. at 380. What is missing from this opinion is an explanation of how the statute fit into the Robertson framework and how the statute actually restricted free speech, i.e., evidence that lobbyists were hindered in their ability to advocate or otherwise speak because they were unable to pay the fee.


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �Id.


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �Id. at 380 n.5.


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �For example, if a $50 fee is unconstitutional because it is “directed” at speech why would the lobbyist’s registration and reporting requirements, which are arguably more costly and burdensome, not suffer the same fate?


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �The court did not seem to adequately address an important matter to determine whether the  fee is in fact directed as speech: whether the $50 registration fee is actually a prior restraint on speech. The opinion does not discuss whether lobbyists are capable of paying the fee and to what extent such a fee is comparable to traditional restraints on speech, such as licensing requirements in 16th century England. Unlike those licensing requirements, which involved significant and arbitrary governmental review and censorship of specific content, the registration fee is nominal and applied uniformly regardless of the speaker’s message.


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �See Fidanque, 969 P.2d at 379–80  If the court was applying the first Robertson category, it would be unnecessary to determine that the statute allowed the GSPC to use the fees for other purposes or that the legislative history is not sufficiently detailed.


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �The Court’s harm analysis has been inconsistent, but is generally quite strict. If the statute does not specifically focus on the harm it seeks to prevent, then it is usually incurably overbroad. See Oregon State Police Assn. v. State, 783 P.2d 7, 12 (Or. 1989) (Linde, J., concurring) (“[T]he law must specify expressly or by clear inference what ‘serious and imminent’ effects it is designed to prevent.”); see also Moser v. Frohnmayer, 845 P.2d 1284, 1288 (Or. 1993) (where the majority determined that the statute is “directed at speech itself, not toward the prevention of an identified actual effect or harm”). But see City of Eugene v. Miller, 871 P.2d 454, 460 (Or. 1994) (analyzing ordinances under the third category even though the terms of the statute did not specifically indicate the forbidden harms).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �See Fidanque, 969 P.2d at 380 (emphasis added).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �In prior cases, the court struggled to apply the Robertson framework to time, place, manner or other regulatory statutes consistently or coherently.  See, e.g., Miller, 871 P.2d at 454 (Court does not provide a consistent and logically coherent method to address time, place, manner restrictions under the Robertson framework); Moser, 845 P.2d at 1284; City of Eugene v. Miller, 851 P.2d 1142 (Or. App. 1993); cf. City of Hillsboro v. Purcell, 761 P.2d 510 (Or. 1988) (Court’s methodology seemed to be less rigid and more coherent before the recasting of the Robertson framework into three distinct categories in Plowman); City of Portland v. Tidyman, 759 P.2d 242 (Or. 1988).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �The Fidanque Court found that the $50 registration fee impermissibly restricted speech—presumably because the statute was drafted to allow the GSPC to use the fees for more than just operating the lobbyist registration program and because the legislative history was insufficiently detailed to estimate those costs. Fidanque, 969 P.2d at 379–380. It seems likely that, even if the statute was narrowly drafted and the legislative history was sufficiently detailed to explain the cost, the court would still need to determine the extent to which the regulation restrains or restricts speech. If the fee, no matter how closely tied to a regulatory purpose, was so large that it precluded lobbying, then it seems that it would be unconstitutional as applied.


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �See Or. Rev. Stat. § 244.010(1) (2007).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �See, e.g., S.B. 10, 74th Leg., Reg. Sess. § 16a(5)(b) (Or. 2007) (to be codified at Or. Rev. Stat. § 244.020(5)(b)) (allowing for informational materials, publications or subscriptions related to the recipient’s performance of official duties and reasonable food, travel, or lodging expenses for certain official trips); cf. Colo. Const. art. XXIX, § 3. Unlike Oregon’s statutes, which limit the application of gift regulations to those with a legislative or administrative interest, Colorado’s laws prohibit anyone from giving a gift over $50 to certain public officials and place an absolute prohibition on lobbyists. In addition, Oregon law provides an important exception for any, not just unsolicited, speech-related materials.


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �S.B. 10, 74th Leg., Reg. Sess. § 16a(5)(b)(D).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �Id. § 16a(5)(b)(E).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �Id.§ 16a(5)(b)(J).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �Id. § 18(1).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �See Public Hearing on S.B. 10 before the S. Comm. on Rules, supra note 142, at 1:02:20, 1:13:26 (Senators Kate Brown, Ted Ferrioli and Betsy Johnson reaffirmed that purpose of gift laws is to stop lavish dinners and gifts of that nature, not to regulate harmless day-to-day interactions between public officials and citizens. Norman Turrill, First Vice President and Action Chair of the League of Women Voters, stated that the purpose of ethics laws generally, and gift regulations specifically, is to keep governments open, honest and accountable to citizens, and remove the capability of certain groups to gain special access); id. at 48:50 (statements of Senators Betsy Johnson and Kate Brown discussing the intent to eliminate lavish gifts and trips). See also Oregon Law Commission, Biennial Report on the Oregon Law Commission 2005-2007, supra note 1, at 130–38 (setting out the Government Ethics Work Group’s general approach to and rationales for recommending gift regulations).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �See Lobbyist Jack Abramoff—A Washington Post Special Report (providing a summary and links with detailed reports on this matter), available at http://www.washingtonpost.com/wp-dyn/content/linkset/2005/06/22/LI2005062200936.html (last visited October 22, 2007).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �See Michelle Cole and Dave Hogan, Doyle Case Spurs Look at Laws, The Oregonian, Feb. 1, 2005, at A1 (describing resignation of former state Rep. Dan Doyle amid allegations that he illegally spent campaign funds for personal purposes); see also Dave Hogan, Panel Will Investigate Whether Wirth Gave Mom Improper Pay, The Oregonian, Feb. 25, 2006, at C1 (describing investigation into whether former State Representative Kelley Wirth improperly paid her mother as a legislative assistant).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �See Legislators and Lobbyists, supra note 59 (providing links to several articles documenting unreported trips taken by legislators).


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �See Public Hearing on S.B. 10 before the S. Comm. on Rules, supra note 142, at 1:30 (statements of citizens indicating a desire to limit gifts and travel provided to public officials); see also Oregon Law Commission Public Hearings on Government Ethics Project, supra note 102.


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �See Public Hearing on S.B. 10 before the S. Comm. on Rules, supra note 142, at 48:32 (statement of Janice Thompson, executive director of Democracy Reform Oregon, urging stronger reporting standards); id. at 48:50 (statements of Senators Betsy Johnson and Kate Brown discussing the intent to eliminate lavish gifts and trips); id. at 1:30 (statements of citizens indicating a desire to limit gifts and travel provided to public officials); Floor Debate of S.B. 10 before the H. Chamber Session, 74th Leg., Reg. Sess. 30:01, 2:13:31 (Or. 2007) (statement of Representative Diane Rosenbaum arguing that the public expects tougher standards and statement of House Speaker Jeff Merkley emphasizing this point), available at http://www.leg.state.or.us/listn/2007s.htm.


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �See S.B. 10, 74th Leg., Reg. Sess. § 16a(5)(b)(F) (Or. 2007). 


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �Id.


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �Or. Const. art. I, § 20. The debate about the constitutionality of the provision consisted of a brief colloquy on the House floor between Rep. Sal Esquivel, Republican of Medford, and House Speaker Jeff Merkley, Democrat of Portland, who carried SB 10 on the floor. Floor Debate of S.B. 10 before the H. Chamber Session, supra note 210, at 1:49:00 (statement of Rep. Sal Esquivel questioning whether the provision violated the Oregon Constitution because it denies private entities the “same speech rights” granted to the entities whose payment of a public official’s expenses does not qualify as a gift). House Speaker Jeff Merkley responded that the constitutionality of the provision would hinge on whether a “rational basis” existed for treating different groups differently. Id.


� ADVANCE \r18 \* MERGEFORMAT ��.� ADVANCE \r5 \* MERGEFORMAT �The focus on article I, section 20 in this portion of the Article is not meant to suggest that this portion of the state constitution would serve as the only grounds for challenging the provision of SB 10 that excludes some expense payments from the definition of gift. A challenge may also rely on the federal Equal Protection Clause or some other mechanism. This discussion focuses on article I, section 20 because the discussion in the House centered on this part of the state constitution and because of the Oregon courts’ practice of considering state constitutional claims before federal constitutional claims. See State v. Charboneau, 913 P.2d 308, 317 (Or. 1996). The plaintiffs’ complaint in VanNatta v. Oregon Government Ethics Commission, No. 07C20464 (Or. Cir. Ct. Marion County filed Oct. 8, 2007), also alleges equal privileges and immunities claims. This discussion is not intended to track the specific developments or arguments presented in that case. The goal here is to analyze more broadly whether Oregon’s gift limits statutes, as amended by SB 10, can withstand challenge under what is still an evolving equality jurisprudence.
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